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READER. 

THE  Wifdom  of  God  is  highly  to 
be  admired,  who  hath  not  endow¬ 
ed  the  other  living  Creatures  with  that 
Sovereign  Perfection  of  Wifdom,  but 
hath  fecured  and  provided  for  them  by 
.  natural  Muniments  from  Affault  and 
Peril,  and  other  Necefiities  :  Put  Man 
he  formed  naked  and  frail,  becaufe  of 
furnifhing  him  with  Wifdom,  Under¬ 
ftanding,  Memory,  and  Senle,  to  go¬ 
vern  his  Actions  ;  endowing  him  with 
that  pious  AffeCtion  of  defiring  Society, 
whereby  one  is  inclined  to  defend,  love, 
cherifh,  and  afford  mutual  Aid  to  each 
other  :  Nor  hath  he  in  no  lefs  wonder-  La^amius, 
ful  manner  (infinitely  tranfcending  alias'- 
human  Wildom  and  Underftanding) 
created  the  material  World  to  be  fubfer- 
vient  to  his  Being  and  Well-being  :  Yet 
without  human  Underftanding  and  Rea- 
fon  did  he  not  build  a  Ship,  raifc  a  Fort, 
make  Bread  or  Cloth  ;  but  thefe  came 
to  pals  only  by  human  Arts  and  Induf- 
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try,  in  which  by  the  Revolutions  of  the 
Celeftial  Bodies,  Times  and  Seafons,  Ma¬ 
terials  and  other  Neceffaries  are  brought 
forth,  by  the  Alteration  of  which, 
Men  in  their  proper  Seafons  reap  the 
Fruits  of  their  Labour ;  fo  that  there  is 
Bmeficus, cap.  no  Society,  Nation,  Country,  or  King- 
l'  '  dom,  but  hands  in  need  of  another. 

Hence  it  is,  that  Men  knowing  each 
others  Neceffaries,  are  invited  to  Traj- 
jick  and  Commerce  in  the  different  Parts 
and  Immenfities  of  this  vaft  World  to 
fupplyeach  others  Neceffities,  and  adorn 
the  Conveniencies  of  human  Life. 

And  as  God  hath  fo  ordered  this  won¬ 
derful  Dependance  of  his  Creatures  on 
each  other,  fo  hath  he  by  a  Law  im¬ 
mutable  provided  a  Rule  for  Men  in  all 
their  Aftions,  obliging  each  other  to 
the  Performance  of  that  which  is  right, 
ut  vim.  not  only  to  Juftice,  but  likewife  to  all 
n.dejuti.  y  other  moral  Virtues  j  the  which  is  no 
ur.  u.  7,  b’ s.  more  yut  tjje  Dilate  of  right  Reafon 

founded  in  the  Soul  of  Man,  Jhewing  the 
Neccffity  to  be  in  fame  A5i  by  its  Conveni¬ 
ence  and  Difconvenience  in  the  rational 
Nature  in  Man,  and  confequently  that  it 
h  either  forbidden  or  commanded  by  the  Au¬ 
thor  of  Nature,  who  is  the  eternal  Crea¬ 
tor  of  all  Things.  And  as  God  hath  im¬ 
printed  this  univerfal  Law  in  the  Minds 
of  all  Men,  fo  hath  he  given  Men  Power 
'Society  being  admitted)  to  eftabliih 
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other  Laws,  which  proceed  from  the 
Will,  the  which  is  drawn  from  the  Ci¬ 
vil  Power,  that  is,  from  him  or  them 
that  rule  the  Commonwealth,  or  Society 
of  Freemen  united  for  their  common 
Benefit,  (which  is  called  the  Laws  oj 
Nations)  and  which  by  the  Will  of  all 
or  many  Nations,  hath  received  Force 
to  oblige,  and  is  proved  by  a  continued  (VW 
Ufe  and  Teflimony  of  authentick  Me-  ^ 
morials  of  learned  or  fkilful  Men. 

Now  by  the  Laws  of  Nature  every 
Man  is  bound  to  profit  another  in  what 
he  can,  nor  is  the  fame  only  lawful  but 
commendable  ;  fo  true  was  that  faying,  piorcmius  y. 
Nothing  is  more  ferviceable  to  Man  than  Part- tlt-  22- 
Man  :  But  if  Man  fhall  negledt  this  im-  frf  L.  • 

1  -  #  O  'JCK'UIUS 

mutable  Law  in  the  aiding  and  a  hiding  T).  de  jer^u, 
his  Fellow  Citizen,  and  inquire  and  dii-  c^or'' 
pute  why  God  hath  laid  this  Neceflity  lit' l  ddl 
upon  him ;  and  when  Opportunity  gives  Pane,ia- 
leave  to  take  the  Benefit  of  Wind  or 
Tide  (in  order  to  his  furnifhing  himfelf 
or  Neighbour  with  thofe  things  that  a- 
dorn  human  Life)  to  difpute  the  Caufes 
of  their  Flux  and  Reflux,  and  how  they 
vary  and  change ;  he  not  only  offends 
the  Laws  of  Nature,  but  aflumes  a 
Power  of  deftroying  Society,  and  con- 
fequently  becomes  (at  the  lead)  a  wil¬ 
ful  Tranlgreflor  of  the  Laws  of  Nations. 

And  though  the  Eternal  Power  hath 
foedabliflied  this  Neceflity  in  Mankind, 
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that  every  Man  {hall  Hand  in  need  of  a- 
nother  Man,  yet  fo  great  a  Providence 
is  over  induftrious  Men,  that  fcarce  any 
Man  not  difabled  by  Nature  or  Accident, 
Sicknefs,  Impotency,  and  the  like,  but 
by  his  Induftry  and  Pains  may  earn  more 
than  would  fupply  his  Neceffities  j  and 
fo  much  as  any  Man  gets  by  being  truly 
induftrious  above  what  fupplies  his  Ne- 
ceftities,  is  fo  much  beneficial  to  him- 
felf  and  Family,  as  alfo  an  enriching  to 
that  Kingdom  or  State  where  he  reiides  : 
From  whence  it  is,  that  all  Mankind 
(prefent  or  to  come)  are  either  Traders 
by  themfelves  or  others ;  and  the  Ends 
defigned  by  Trade  and  Commerce,  are 
Strength,  Wealth  and  Imployment  for 
all  forts  of  People,  v where  the  fame  doth 
Coke  2.  Inji.  moft  flourfth)  the  End  tending  to  the 
fol.  28,  Advancement,  Opulency  and  Greatnefs 
of  fuch  a  Kingdom  or  State. 

Anno  1453.  Conjlantinople  (the  Throne  once  of 
Vide  Knowles  Chriftendom)  having  been  facked  by 

Monarchythe  Mahomet  the  Second,  became  a  Place  of 
Defolation  as  well  as  Horror,  yet  he  by 
granting  a  free  Trade  and  Religion, 
foon  after  repeopled  that  great  (but  un¬ 
happy)  Spot.  Nor  did  Silemus  tread  a- 
mifs  in  following  the  Steps  of  his  vic¬ 
torious  Predecefibr,  when  having  the 
like  Succefs  on  Taurts  and  Grand  Cairo, 
he  tran dated  the  Perfian  and  Egyptian 
Artificers  and  Traders  to  that  repeopled 
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City,  following  the  Example  of  the  Ro¬ 
man  Virtues.  Nor  did  our  victorious  Mirror,  r.  5. 
Third  Edward  deem  it  an  ACt  unbe-  ^a.  2. 
feeming  his  great  Wifdom,  when  heIIjGV’3’^* 
brought  in  the  Walloons ,  whofe  Induftry 
foon  eftablifhed  the  Woollen  Manufac¬ 
ture,  he  vouchfafing  to  give  no  lefs  a 
Security  for  the  enjoying  their  then 
granted  Immunities  and  Privileges,  than 
his  own  Royal  Perfom  Nor  did  that  Cam~ 
politick  Princefs  fhut  her  Ears  from  em< 
bracing  the  Offer  of  thofe  diftreffed  Bur-  1568. 
gundians  (afterthe  Example  of  her  Great  ^'MeT?7U 
and  Royal  Predecelfor)  who  fought  Re-  ut.  3!  ^ 
fuge  in  her  Dominions  from  the  rigid 
Severity  of  the  long-bearded  Alva ,  who 
planting  themfelves  by  her  Appointment 
at  Norwich ,  ColcheJ}er9  Canterbury ,  and 
other  Towns,  have  of  thofe  Places  (then 
only  Habitations  for  Beggars)  raifed 
them  now  in  Competition  with  (if  not 
excelling)  all,  or  moft  of  the  Cities  in 
England ,  for  Riches,  Plenty,  and  Trade. 

Nor  need  we  run  into  the  Hiftory  of 
earlier  Times  to  give  an  Account  of  the 
many  Kingdoms  and  States  that  have 
rifen  by  Induftry  and  Commerce ;  ’tis 
enough  if  we  caft  *  our  Eyes  on  our 
Neighbour  the  Hollander ,  a  Place  by 
relation  of  Ortellius ,  not  much  bigger 
than  Yorkshire,  and  fuch  a  Spot,  as  if 
God  had  referved  it  as  a  Place  only  to 
dig  Turf  out  of,  for  the  accommodating 
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thofe  Countries  wherein  he  hoards  up 
the  Miferies  of  Winter,  it  affording  na¬ 
turally  not  any  one  Commodity  of  ufe  5 
yet  by  Commerce  and  Trade  (the 
Daughters  of  Induftry)  it  is  now  be¬ 
come  the  Store-houfe  of  all  thofe  Mer¬ 
chandizes  that  may  be  collected  from 
the  riling  to  the  fetting  of  the  Sun,  and 
gives  thofe  People  a  Name  as  large  and 
high  as  the  greateft  Monarch  this  Day 
on  Earth :  Nor  need  we  pafs  out  of 
Cnriftendom  to  find  Examples  of  the 
like,  when  Venice,  Genoua,  Lubeck, 
Embden,  and  the  reft  of  the  Hanjiatick 
Towns,  once  the  Marts  of  the  World, 
till  Sloth,  Luxury,  and  Ambition,  got 
within  their  Walls,  and  drove  it  to  Ports 
of  Induftry  that  have  fince  killed  and 
embraced  it,  the  which  this  I lie,  by  the 
Influence  of  his  Royal  Majefty,  hath 
been  no  fmall  Sharer  in. 

Hence  it  is,  that  Trade  and  Commerce 
are  now  become  the  only  Objeft  and 
Care  of  all  Princes  and  Potentates,  its 
Dominion  not  being  acquired  by  the 
ruful  Face  of  War,  whofe  Footfteps 
leave  behind  them  the  deep  Imprefiion 
of  Mifery,  Devaftation  and  Poverty, 
they  knowing  the  Return  of  Commerce 
is  Riches,  and  Plenty  of  all  things  con¬ 
ducing  to  the  Benefit  of  human  Life, 
and  fortifying  their  Countries  with  Re¬ 
putation  and  Strength. 
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It  was  Trade  that  gave  occafion  to  the  1666. 
bringing  of  thofe  Mighty  Fleets  to  Sea,  l°72’  i673‘ 
as  if  God  had  left  it  to  them  to  decide 
by  Force,  (wherein  no  Atje  orTime  can 
witnefs  the  like)  the  Empire  of  the 
World  :  Flence  it  was,  (the  Advantages 
being  found  which  arife  by  Commerce) 
that  Navigation  got  its  Birth  into  the 
World,  reducing  the  feveral  Nations  on 
the  Earth  by  that  means  to  be  even  as 
one  common  Family  ;  and  when  in  this 
Ifle  we  were  even  in  the  State  of  Cani- 
bals,  it  brought  in  a  People  that  inftruc- 
ted  us  in  Arts,  Policies  and  Manners,  Camden. 
and  taught  us  Adtions  no  lefs  virtuous 
than  thofe  themfelves  followed  ;  And 
altho’  long  and  difficult  it  was  before 
that  mighty  People  could  be  brought  %u*jlus omnis 
over  to  have  Thoughts  of  the  Advanta-  i7^coru^ Pa~ 
ges  arifing  from  Commerce  and  Naviga- 
tion  (they  only  propounding  to  them-  Dec-  3- 
felves  Blood,  Slaughter,  Conqueft,  the 
Riches  and  Spoils  of  Nations;)  yet  Though  they 
when  they  entered  into  the  Carthaginian  hatj  IooShTs 

War,  a  Quarrel  with  a  People  not  lies  under a 
worth  the  Gppolition  of  a  Tribune  (  Cat  its  Duillus 

they  thought)  finding  that  neither  Tri- 
hune  nor  Conful ,  no  nor  the  Flower  of  hbius  ob- 
the  Ro?nan  Army  was  able  to  withftand  lcrves* 
them,  or  to  prevent  the  Invafion  of  their 
Country,  and  they  in  the  very  Bowels 
of  the  fame,  put  it  to  the  Queftion, 

Rome  or  Carthage  Miftrefs  of  the 

World  : 
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World ;  they  began  to  confider  whencd 
and  from  what  Caufes  thofe  unknown 
Africans  fhould  withftand  the  Confcript 
Fathers  and  Power  of  Rome,  and  fhould 
dare  to  difpute  with  thofe  that  had  led 
fo  many  captivated  Kings  in  Triumph, 
and  brought  fo  many  haughty  Nations 
to  truckle  under  their  victorious  Eagles ; 
at  laft  they  found  it  was  Commerce  and 
Navigation  that  gave  Power  and  Force 
to  that  mighty  People;  then  it  was  that 
Rome  began  to  know  that  Rome  could 
not  be  Rome  without  a  naval  Force ;  the 
which,  and  to  redeem  their  bleeding 
Honour,  they  foon  haftened  and  equipt, 
great  as  their  Competitors ;  afterwards 
Argentum  being  won,  Carthage  became 
no  more  impregnable ;  after  which  with 
Peace  they  plowed  the  neighbouring 
*  Now  the  Streights  to  Tinges,  *  Gades,  and  the 
important  Flerculean  Streights ;  nor  could  any  thing 
City  of  Tan-  t00  difpcult  afterwards,  till  they  ar- 

g‘e>'  rived  on  the  British  Shore,  where  be¬ 

holding  her  ample  Bays,  Harbours, 
Rivers,  Shores,  and  Stations,  the  Jew¬ 
els  and  Ornaments  of  that  Spot,  and 
having  made  a  Conqueft  of  the  lame) 
they  foon  cultivated  into  our  rude  Na¬ 
tures  the  Spirit  of  Commerce,  teaching 
and  inftruCting  us  in  thofe  polite  Ways 
that  fortify  a  Kingdom  by  Naval  Force, 
as  the  Standard  and  undeniable  Mar ks  of 
Empire,  and  by  aiding  and  teaching  us 
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in  the  driving  on  a  continued  and  peace¬ 
able  Tract  of  Commerce ,  we  have  fa¬ 
thomed  the  unknown  Depth  of  the  In¬ 
dian  Shores,  uniting,  as  it  were,  Ex¬ 
tremes,  made  the  Poles  to  kifs  each  o- 
ther,  teaching  us  thereby,  that  it  was 
not  the  vaft  immenfities  of  Earth  that 
created  Empire,  but  Situation  accom¬ 
panied  with  Indujiry ,  Commerce ,  and 
Navigation ,  that  would  enable  a  People 
to  give  Laws  to  the  World  :  In  the 
Purfuit  of  whofe  Virtues,  this  Nation 
hath  not  been  wanting,  and  of  follow¬ 
ing  their  great  Directions  in  the  enlar¬ 
ging  our  Fleet ;  for  they,  when  they 
advanced  their  Eagles  on  the  Britijh 
Shore,  found  us  not  then  without  Ships 
of  Force,  Time  having  not  been  fo  en¬ 
vious  to  this  Ifland,  as  to  eat  out  thofe 
•  -  Records  wherein  mention  is  made,  that 
the  Britains  accompanied  the  Cymbrians  Strabo,  lib.  3. 
and  Gauls  in  their  memorable  Expedi¬ 
tion  to  Greece ,  long  before  the  Incarna¬ 
tion  of  the  World’s  Saviour  ;  and  it  was 
from  that  Center  that  the  mighty  Ccefar 
firft  drew  his  Line,  and  took  Thoughts 

#  '  o 

of  plowing  the  Ocean  to  find  out  that 
warlike  People  to  face  his  victorious 
Legions  ;  when  having  landed,  and 
finding  a  Place  adorned  by  Nature  be¬ 
yond  any  thing  that  could  be  called 
great,  taught  us  to  maintain  the  Supe¬ 
riority  of  Dominion,  that  no  neighbour¬ 
ing 
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ing  Nation  fhould  frequent  our  peacea- 
ble  Shores,  and  thofe  Merchants  that 
came  were  afligned  Places  to  drive  their 
Commerce  and  Traffick,  jealous  that 
any  neighbouring  Rival  fhould  kifs  his 
Gauls _ Towns  beloved.  Britannia  but  a  Roman ,  and  for 

near  Yarmouth  1  i  r  t  i  r  -t  i  i* 

the  Mart  for  whom  he  fetched  io  long  and  tedious  a 
thofe  neigh-  March;  thus  in  our  Infancy,  teaching 

chantsf Mer"  us  both  Defence  and  Commerce.  And 
when  that  mighty  Empire  began  to  de¬ 
cline,  and  thofe  remaining  Romansy  be¬ 
gan  to  moulter  and  mix  among  the  Na¬ 
tives,  and  to  become  as  one  People  a- 
gain,  then  Sloth,  Luxury,  and  Idle- 
nefs  (the  Forerunners  of  Ruin)  invaded 
our  Shores  by  a  fatal  Stupidity,  which 
fuffered  our  floating  Caftles  (Bulwarks 
of  the  Kingdom)  to  rot  in  their  neglec¬ 
ted  Brine,  and  our  Ports  to  be  furveyed 
by  Foreign  People  ;  which  fupine  Neg¬ 
ligence  loon  fubjeCted  us  a  Prey  to  our 
ambitious  Neighbours,  who  no  fooner 
finished  their  Conquefts,  and  fheathed 
their  devouring  Swords,  but  each  (as 

JrijiCshAngll  if  infpired  by  the  very  Genius  of  the 
rum  le gibus,  Place)  equip’d  out  Fleets  great  as  their 
wriuenGrigi-  Competitors,  fecure  what  they  had 

Lam  bard.  lo  dearly  won,  oi  whom  Story  makes 

mention  of  the  mighty  Arthur ,  no  lefs 
famous  in  his  warlike  Atchievements, 
than  in  leading  his  Squadrons  as  far  as 
Iceland ,  bringing  thofe  Northern  Peo¬ 
ple  to  pay  Obeifance  to  his  victorious 

Stand- 
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Standard,  and  acknowledge  him  as  their 
fupreme  Lord,  even  from  the  Britijh  to 
the  Ruffian  Tradts,  and  by  him  left  to 
famous  Edgar,  who  no  fooner  found  infertcd  in 
his  undoubted  Right,  but  refolved  to  Lcses  Edwar- 
vindicate  that  Dominion  which  his  Roy-  wards^M^" 
al  Predecelfor  had  with  fo  much  Glory  finned  by  the 
acquired,  and  with  fo  great  Care  com-  Norman  Coi>- 
municated  and  remitted  down  to  his  Mn&Wj 
Succeffor  :  With  no  lefs  a  Number  than  Mare  clau- 
four  hundred  Sail  of  Ships  did  that{“?  fo‘ w 
mighty  Prince  at  once  cover  the  neigh-  16. 

,  bouring  Ocean,  making  them  the  Port¬ 
cullis  of  this  Ifle  and  the  adjacent  Seas, 
by  which  he  vindicated  his  Dominions 
on  the  Waters,  and  gave  Laws  in  the 
Chambers  of  his  Empire  :  Nor  did  his 
Succeffors  Canutus  (whom  Record  makes 
mention,  .that  having  laid  that  ancient 
Tribute,  called  Danegcld ,  for  the  guard¬ 
ing  of  the  Seas,  and  Sovereignty  of 
them,  was  emblematically  exprelfed, 
fitting  on  the  Shore  in  his  Royal  Chair, 
while  the  Sea  was  flowing,  fpeaking, 

“  Tu  mere  ditionis  es,  £?  terra  iu  qua  fe-  Matth.  iVcjl. 
deo  ejl,  &c.”  Egbert,  Althred,  Ethel-  An.no  1035- 
fred,  forget  the  Affection  of  their  great  SeldfA' Mare 
Predeceffors  Dominion  and  Sovereignty  Claufum,  lib. 
of  the  fame,  under  no  lower  a  Style,  2‘  ca^'  u' 
than  “  Sup  reme  Lords  and  Govcr?iors  of 
the  Ocean  furrounding  the  Briti/h  Shore," 
never  fo  much  as  contorted  by  any  Na¬ 
tion  whatfoever,  unlefs  by  thofe  that 

attempted 
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attempted  the  Conqueft  of  the  entire 
Empire,  in  which  that  became  fubjedt 
to  Fate  as  well  as  the  other  of  the  Land  : 
Nor  did  the  fucceeding  Princes  alfo  of 
the  Norman  Race  ftart  or  wave  that 
mighty  Advantage  in  their  fucceffive 
Claims,  and  maintaining  their  Right  to 
the  adjacent  Sea;  as  appeared  not  long 
after,  by  that  famous  Accord,  made 
between  Edward  the  Firft,  and  the 
French  King  Philip,  the  Fair,  calling  him 
to  an  Account  for  Piracies  committed 
Cole  4.  inft.  within  the  Britijh  Seas ;  the  Submiffion 
jcL  142.  0f  Flemings  in  open  Parliament  in 
the  Second  Edward’s  Reign ;  and  the 
Honour  or  Duty  of  the  Flag,  which  the 
politick  King  John  had  above  four  hun¬ 
dred  Years  fince  challenged  by  that  me- 
Inter  Leges  morable  Ordinance  at  Hajhng,  there 
Marinas  jui  _  d  d  to  take  Place  univerfally,  not 

fine anm Regm  j 

Regis  ‘Johan .  barely  as  a  Civility ,  but  as  a  Right ,  to 
2*  be  paid  cum  debit  a  reverentia ,  and  Per¬ 

rons  refufing  to  be  afiauited  and  taken  as 
Enemies,  the  fame  not  only  to  be  paid 
to  whole  Fleets  bearing  the  Royal  Stan¬ 
dard,  but  to  thofe  Ships  of  Privilege 
that  wear  the  Prince’s  Enligns  or  Co¬ 
lours  of  Service  :  Nor  was  this  barely 
a  Decree  written,  but  nobly  afferted  by 
a  Fleet  of  no  lefs  than  500  Sail  in  a 
Voyage  Royal  of  his,  wherein  he  failed 
for  Ireland,  in  his  way  commanding  all 
Veifels  which  he  met  in  the  eight  cir¬ 
cumfluent 
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cumfluent  Seas  to  pay  that  Duty  and 
Acknowledgment.  Nor  was  the  Third 
Edward  flow  in  following  the  Steps  of 
his  wife  Predeceflbrs,  when  he  equip’d 
out  a  Fleet  of  no  lefs  than  700  (though 
on  another  Occafion)  with  200  of  which 
he  vanquifhed  a  Fleet  of  twice  the  Num¬ 
ber  before  Calais,  to  the  Lofs  of  30,000 
French.  Nor  did  our  victorious  Con¬ 
queror  of  the  Sepulchre,  the  Great  Rich¬ 
ard,  in  his  Return  from  the  Holy  Land, 
want  a  Naval  Royal  to  attend  him  home, 
by  the  Force  of  which  he  took  and  def- 
troyed  near  100  more  Ships  of  the  French. 

And  look  we  but  into  the  mighty  Ac¬ 
tions  of  the  fucceeding  Princes,  we 
fhall  find  that  all  that  ever  defigned 
Empire  were  zealous  in  the  Encourage¬ 
ment  of  Navigation,  looking  on  that 
Axiom  as  undeniable,  Out  Mare  tenet,  ,  ,  . 
ewn  necejje  ejje  rerum  pottn9  and  that/.  i0.  Ep.  7. 
without  which  the  BritiJlj  Sovereignty 
is  but  an  empty  Title. 

Nor  ought  alone  the  Praifes  of  thofe 
great  Monarchs,  whofe  mighty  Care 
had  always  been  to  preferve  the  Repu¬ 
tation  of  their  Empire  in  their  Maritime 
Preparations,  to  be  remembered,  but 
alfo  thofe  of  our  Inhabitants,  who  al¬ 
ways  have  been  as  induftrious  to  follow 
the  Encouragement  of  thofe  Princes 
under  whom  they  flourifhed,  and  who 
with  no  lefs  Glory  and  timely  Applica¬ 
tion 
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tion  in  Traffick,  did  conftantly  follow 
the  Examples  of  thofe  of  Genoa ,  Por - 
tugal,  Spaniards,  Cajiilians,  and  Vene- 
tians,  whofe  Fame  in  Matters  of  Com¬ 
merce  ought  to  be  enrolled  in  Letters  of 
Gold,  fince  the  Ages  to  come,  as  well 
as  prefent,  having  been  doubly  ob¬ 
liged  to  their  Memory,  the  third  of 
which  making  ufe  of  a  difcontented  Na- 
Bom  in  Eng-  tive  ol  this  Iile,  the  famous  Columbus , 
land,  but  Re-  1  prompted  by  that  Genius  that 

Genoa.  naturally  follows  a  native  wile  Man,  dii- 
covered  a  new  World,  in  whofe  Expe¬ 
dition  he  fathomed  unknown  Paths,  and 
detedled  the  Antilles,  Cuba,  and  Jamai¬ 
ca,  &c.  and  the  Terra  Firma  of  the  A- 
merican  Shore,  who  taking  his  Conjec¬ 
tures  from  the  fpiring  of  'certain  Winds 
from  the  Weftern  Points  by  ftrong  Im- 
pulfe,  accompanied  wTith  that  Philofo- 
phy  he  attained  to,  concluded  fome 
Continent  muft  needs  be_  hid  in  .thofe 
unknown  Parts ;  his  Service  being  firfl 
offered  to  his  Prince,  and  refufed,  he 
was  foon  after  entertained,  pur ely  on 
Campand.  the  Faith  of  that  noble  Princefs  Ifabclla 
Hiji. Hifpan.  pf  Spain,  who  for  17,000  Clowns  (for 
which  die  engaged  her  Jewels)  received 
'  not  long  after,  as  many  I  uns  of  Trea- 
fure,  and  to  her  Hufband’s  own  ufe,  in 
eight  or  nine  Years  Time  came  above 
fifteen  hundred  thoufand  or  Silver,  and 

three  hundred  and  fixty  Tuns  of  Gold. 

Thus 
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Thus  Ingenuity  encouraged,  though  in 
one  fingle  Perfon,.  hath  occafioned 
Wonders,  and  from  a  fmall  Kingdom 
(as  Spain)  it  hath  fince  raifed  its  Head, 
in  a  Condition  of  bringing  all  thofe 
many  Kingdoms,  and  vaft  Immenfities 
of  Earth  which  they  poifefs,  under  their 
Protection;  putting  them  once  on 
Thoughts  of  no  lets  than  an  Univer¬ 
sal  Monarchy.  We  need  only  men¬ 
tion  Sebajhon  Chabot ,  a  Native  of  Brif- 
toly  who  difcovered  Florida,  and  the 
Shores  of  Virginia,  dedicated  to  that 
Virgin  Princefs  Elizabeth,  Thorn,  El¬ 
liot,  Owen,  Gwyned,  Hawkins,  Cavendijb, 
Furbijher,  Davis,  Stadfon,  Ralegh,  and 
the  incomparable  Drake,  who  was  the 
firft  (agreed  univerfally)  of  any  Mortal 
to  whom  God  vouchsafed  the  ftupen- 
dous  Atchievments  of  incompaffing  net 
this  New  World  alone,  but  New  and 
Old  together,  twice  embraced  by  that 
mighty  Man,  who  firft  making  up  to 
Nombre  de  Dios,  got  Sight  (with  Tears 
°f  Joy)  of  the  Southern  Seas,  the  which 
in  five  Years  after  he  accomplifhed, 
pafiing  through  the  Magellan  Streights 
towards  the  other  Indies ,  and  doubling 
the  famous  Promontory,  he  circumna¬ 
vigated  the  whole  Earth. 

Nor  ought  that  truly  worthy  Captain 
Sir  ''John  Narborough  be  precluded  from 
having  Place  after  the  mighty  Drake, 

Vol.  I.  a  he 


/  s 

i 

\  % 

xviii 

i 

po  the  R  E  A  D  E  R. 

lie  having  not  long  ftnee  paffed  and  re- 
paffed  the  Magellan  Streights,  by  which 
that  worthy  Perfon  hath  performed  that 
Atchievment,  which  was  never  done 
by  any  Mortal  before.  To  reckon  up 
the  particular  Addons  of  John  Oxenham 
(a  Sharer  in  that  mighty  Performance 
of  Drake)  who  drawing  his  Veffel  up 
to  Land,  and  covering  the  fame  with 
Boughs,  paffed  the  unknown  Paths  of 
Land  from  A l ombre  de  Dios  to  the  South 

H  x 

Sea,  and  there  building  a  Pinance,  en¬ 
ters  the  Iile  of  Pearls ,  and  from  the 
Spaniards  takes  a  Treafure  almoft  be¬ 
yond  Credit ;  of  the  undefatigable  Di¬ 
ligence  of  Willoughby ,  Burroughs,  Chan- 
celer,  Buffin,  Furbifher,  James  Middle- 
ton,  Gilbert  Cumberland,  who  plowed  up 
the  North- Eajl  and  North-wejl  Catha- 
ian  and  China  Paffage  ;  of  Jones  and 
Smith,  whofe  Fortune  and  Courage  was 
great  in  thofe  Parts ;  of  Poole,  who 
found  the  Whale  Fifliing ;  of  Captain 
Bennet,  the  firft  Difcoverer  of  Cherry- 
land-,  of  Gillian  and  of  Pett,  and  Jack- 
man  that  paffed  the  Vaigates,  Scythian 
Ices,  and  the  River  of  Ob,  as  far  as 
Nova  Zembla  -,  nor  of  the  famous  Da- 
-vies  and  / Pood,  who  had  penetiated  to 
86  Degrees  of  Latitude,  and  almoft  fet 
their  Feet  on  the  Northern  Pole,  and 
for  truly  valiant  the  famous  Monk,  Blake, 

Lawfon,  Mines,  Sandwich,  OJJory,  and 

the 
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the  never-to-be-forgotten  Spragg,  and 
living  his  Royal  Highnefs  York’ s  victo¬ 
rious  Duke,  and  the  brave  Rupert,  Men 
whofe  Courage  and  glorious  Actions  as 
well  in  Battles  as  in  the  atchieving  of 
Difcoveries,  and  pointing  out  to  Places 
for  an  immenfe  Improvement  in  Navi¬ 
gation  and  Commerce,  ought  to  be  in- 
rolled  in  the  Temple  of  Fame  as  Mo¬ 
numents  to  fucceeding  Ages,  of  their 
mighty  and  laborious  Travails  and  In- 
duftry.  The  Confideration  of  all  which 
gives  fome  Sparks  of  Encouragement  to 
the  writing  the  enfuing  TraCt,  efpeci- 
ally  when  reflecting,  that  among  all  Na¬ 
tions,  there  is  a  Common  Law  which 
governs  the  mighty  Thing  of  Naviga¬ 
tion  and  Commerce  ;  I  had  fome  Impul- 
fes  more  than  ordinary  to  induce  me  to 
the  lame,  efpecially  at  a  time  when  Na¬ 
vigation  and  Commerce  were  never 
(from  the  EreCtion  by  Divine  InltinCt 
of  that  mighty  Prototype,  the  Ark  to 
this  prefent  Age)  in  greater  Elteem  than 
now,  and  by  which  we  have  found  vail 
and  great  Eafements  and  Difcharges 
from  thole  royal  and  juft  Rights  and 
Dues,  which  now  and  of  old  were  juftly 
due  to  thofe  that  governed  this  Empire ; 
therefore  ought  by  all  Ways  and  Means 
to  be  fortified  and  encouraged,  be  it 
by  whatfoever  Art,  Science  or  Thing, 
•that  does  in  the  leaft  point  out  towards 
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the  fame.  Nor  was  it  then  wanting  In 
Thoughts  to  promote  and  incite  the 
Profeffors  of  the  Law,  raifing  and  ftir- 
ring  up  their  Genius  to  the  Advance¬ 
ment  oi  the  Law  in  this  Pointy  and 
though  I  believe  many  have  wiihed  tout 
fuch  a  thing  might  be,  yet  none  that 
I  can  find  have  ever  yet  attempted  the 
fame  :  Nor  is  it  poffible,  unlefs  thofe 
thin p  s  which  are  by  Law  conjlituted  and 
known,  be  rightly  feparated  fiom  thole 
that  are  natural ;  for  natural  Law  is  im¬ 
mutably  and  always  the  fame,  theiefore 
may  eafily  be  collected  into  Art  :  But 
things  that  come  from  Conftitution,  be- 
caufe  they  often  vary  and  change,  and 
are  divers  in  divers  Places,  aieput  wito- 
out  Art,  as  other  Precepts  of  Laws 
pofitive  or  municipal ;  hence  it  was  that 
the  Conftitutions  and  Laws  of  Rhodes, 
for  their  Juftice  and  Equity,  got  foot¬ 
ing  amongft  the  Romans ,  as  well  as  a- 
mongft  other  the  bordering  People  on 
the  Mediterranean,  Rhodiorum  uj y i  ;  c~ 
rum  memoriam  difeiphnee  Navahs  &  gloria 
remanfit ;  yet  when  they,  as  well  as  the 
Romans,  became  fubjedf  to  Fate,  they 
then  remained  only  as  Examples  or  Ju  - 
tice  and  Realon  for  others  to  imitate 
And  M.  Ser-  an(j  follow  :  An  obfequious  Adorer  of 
which  was  the  great  Jufihmn,  who 
derftoodofthe.caufed  them  to  be  mleited  into  tne  vi 
S  mS  vil  Law  ;  and  though  they  obtained  a 
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Place  amongft  others  of  the  Ancient  Roman  Law 
Romans  as  well  as  the  Modern,  yet  have  reduced  inta 
they  not  ail  received  by  Cuftom  iuch  a  are  not  now 
Force  as  may  make  them  Laws,  but  re-  t'™.[.jaws,one 

main  only  as  they  have  the  Authority  otheVimpe-'" 
in  Shew  of  Reafon,  which  binds  rial,  but  only 

always  alike,  but  varies  according  to  The 
Circumftances  of  Time,  Place,  State,  Vide  his  read- 
Age,  and  what  other  Conveniences  or  ‘Cng  on  thf- 
Inconveniences  meet  with  it  $  nor  nave  Sewers,  Sea, 
thofe  Laws,  inftituted  at  Oleron,  oh-l\foLV- 
tained  any  other  or  greater  Force  than  Enqtfi™  an-*" 
thofe  oi  Rhodes  or  Imperial,  coniidered  nexedtothem 
only  from  the  Reafon  the  which  are  not  .l,n, 1  z,hd'  L 

,  J  T  ,  .  1  he  inquift- 

become  Laws  by  any  particular  Cuftora  non  at  Quinf- 
or  Conftitution,  but  only  eftcemed  and  borough,  49*. 

valued  by  the  Reafons  found  in  them,  siafmeVoP 
and  applied  to  the  Cafe  emergent.  Enquiry 

’Tis  true,  that  in  Rome,  and  fome  other  by 

Parts  of  Italy  and  Germany,  and  the 
Kingdom  of  Portugal,  in  all  thofe  Cafes 
wherein  the  municipal  Ordinances  of 
thofe  Countries  have  failed  in  providing, 
thelmperial  Laws  (if  the  Cafe  be  fuch  as 
that  it  non  Tragita  pcccado ,  or  be  not 
fpiritual)  is  there  made  of  Force  •,  but 
there  is  no  other  Nation,  State  or  Re¬ 
public  can  be  named,  where  any  Part 
of  the  Body  of  thofe  Imperial  Laws 
hath  obtained  the  juft  Force  of  a  Law, 
otherwife  than  as  Cuftom  hath  particu¬ 
larly  induced  it ;  and  where  no  fuch 

a  3  fettled 
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fettled  Cuftom  hath  made  it  a  Law,  there 
it  hath  Force  only  according  to  the 
Strength  of  Reafon  and  Circumftance 
joined  with  it,  or  as  it  fhews  the  Opi¬ 
nion  and  Judgment  of  thofe  that  made 
it,  but  not  at  all  as  if  it  had  any  com¬ 
manding  Power  of  Obedience,  that  is. 
Seven's  Ti-  valet  pro  ratione,  non  pro  induct o  jure  ; 
ties  of  Ho-  ,)ro  ratione  quantum  Reges,  Dynafice  & 

TZ'dt’.  Reipublicce  intra  potefiatis  Juce  fines  va- 
lere  patiuntur  :  And  for  Spain  it  is  ob- 
ferved,  Hifipani  duplex  habent  fi us>  fiolunz 
Cononicum  fici licet  &  Regium ;  Civile  enim 
(meaning  the  Imperial  Laws)  non  habet 
vim  Legis,  Jed  rationis.  And  fince  this 
Kingdom,  as  well  as  moil  others,  being 
free  from  all  Subjection  to  the  Empiie, 
having  a  conftituted  or  known  Law  of 
its  own,  excludes  all  Imperial  Power 
and  Laws,  otherwife  than  as  Cuftom 
hath  varioufly  made  fome  Admiflion,  I 
applied  myfelf  to  the  Collection  of  fuch 
Matters,  according  to  my  lnconfidera- 
ble  Judgment,  as  are  either  conftituted 
by  the  Supreme  Authority  of  the  Three 
Eftates,  or  that  which  hath  in  fome 
meafure  obtained  by  continued  Cuftom 
the  Force  of  Law  in  reference  to  Mat¬ 
ters  Maritime,  and  of  Commerce,  as 
well  in  Cafes  publick  as  private. 

By  the  firft  Part  of  which  I  thought 

it  necefiary,  fince  Nature  by  Traftick 

hath 
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hath  made  us  all  Kinfmen,  to  confider 
and  examine  upon  what  Grounds,  and 
in  what  manner.  Commerce  was  firft  pro¬ 
cured  and  eftablifhed,  which  is  by  the 
Laws  of  Leagues,  Embafiies,  and  the 
like,  which  is  a  thing  fit  to  be  known  ; 
fo  likewife  of  what  may  interrupt  the 
fame,  and  likewife  of  thole  that  have 
any  reference  to  Seafaring  Caules  in 
Matters  Civil. 

In  the  Profecution  of  this  Work,  I 
have  taken  care  to  refer  thofe  things, 
which  pertain  to  the  Laws  of  Nature, 

-  unto  Notions  fo  certain,  that  no  Man, 
without  offering  of  Violence  to  himitlf, 
may  deny  them ;  and  to  afcertaih  the 
Truth  of  fuch,  I  have  ufed  the  Tefti- 
monies  of  fuch  Authority,  as  in  mv 
weak  Judgment  are  of  Credit  u  e 
the  fame;  and  as  to  th  it  Law,  \ 

we  call  the  Law  of  Will,  <>  a 

Confent,  or  the  Law  of  M  for 

that  which  cannot  by  mre  v  tence 

be  deduced  out  of  lure  i'v\  :>ai  >  s  and 
yet  appears  every  whcic  o’>li  a,  mu  ft 
needs  have  its  Rife  from  fr  «  Will  and 
Confent,  which  is  that  which  is  called 
the  Law  of  Nations  ;  both  which  ^as 
much  as  poiiible)  hat!)  bv,  -  endeavour¬ 
ed  to  be  kept  afunder  whc»  the  Matter 
hath  required  it.  ivnd  lor  the  Civil 
Law,  i  have  afeertained  the  feveral  Au- 

a  4  thorities 
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thorities  which  I  have  made  ufe  of,  that 
is  of  the  Romans  into  three  forts,  the 
Pandedls,  the  Codes  of  Theodofius  and 
j'ajtinian,  the  Novel  Confutations ,  and 
thefe  moft  excellent  JuriJconfults,  that 
have  by  their  Profoundnefs  of  Judgment 
illuftrated  the  obfcure  Paths  of  the  fame 
Law ;  the  third  thole  moft  excellent 
Perfons  who  joined  Policy  to  Law,  as 
Grotius,  Ralegh,  Bacon,  Sclden,  and  the 
like.  Of  other  Pieces,  that  of  Shar- 
dins,  intituled.  Leges  Navales  Rhodio- 
rum,  &  felt  dice  Rhodiorum,  Petrus .  Pe¬ 
te  ins  the  Zealander,  Locinius,  Vinius, 
that  of  Oleron  collected  by  Garafias , 
alias  Ferrand  and  Cleriack. 

As  to  thofe  Matters  that  have  patted 
the  Pikes  at  the  Rommon  Law,  I  have 
as  carefully  as  polhble  referred  to  their 
feveral  Authorities.  In  the  whole 
Work  i  have  no  where  medled  with  the 
Admiralty  or  its  Jurifdibtion  (unlels  by 
the  by,  as  incidently  falling  in  with 
other  Matters)  knowing  well,  that  it 
would  have  been  impertinent  and  faucy 
*  in  me  to  enter  into  the  Debate  ol  Lu¬ 
ll  is  called  perium  merum,  Impenum  mixtum,  jurif- 
imperium,  be-  fimplex,  and  the  like,  and  of  the 

ceedsfromthe  bounding  out  of  Jurifdidtions  which 

Authority  of  jn  effedt  tends  to  quellion  the  Oovein- 

thejudge.and  and  •  the  Power  that  gives 

not  from  any  r  r,  r  n 

rmhtinhcrent Laws  and  Protection  to  us;  mice  < 

that 
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that  can  be  faid,  as  well  on  the  one  3*n  the  Party, 
tide  as  the  other,  hath  been  fo  fully  and  ^/'p^ 
learnedly  handled  and  treated  ot  by  le-  dp.  Coke  lib. 
veral  worthy  Perfons  (that  have  indeed  IO-/c/-73-^ 
faid  all  that  can  be  faid;  but  more  ef-  MlrjhaljL. 
pecially  in  that  famous  Difpute,  not 
long  fince  before  His  Sacred  Majefty  in 
Council,  where  all  the  moil  elaborate 
and  ingenious  Reafons  that  could  be 
drawn  by  the  Skill  of  a  learned  Civi¬ 
lian,  were  there  alferted  in  vindicating 
the  Admiralties  Jurifdi&ion,  by  the 
Judge  of  the  fame,  Sir  Lcoline  "Jenkins , 
in  Anfwer  of  whom  was  produced  that 
Great  Good  Man  the  Lord  Chief  Juftice 
Hale,  who  as  well  by  Law  pofitive  as 
other  his  great  Reafons,  foon  put  a  Pe¬ 
riod  to  that  Queftion,  which  during 
his  Days  flept,  and  it  may  modeflly  be 
prefumed  will  hardly  (if  ever)  be  a- 
waked. 

He  that  hath  never  fo  little  to  do 
with  the  Compafs,  though  he  fits  flill 
in  his  Place,  does  as  much  or  more 
than  all  the  other  necefiary  Noife  in  the 
Ship  ;  the  Comparifon  is  quit  of  Ar¬ 
rogance,  for  it  holdeth  in  the  Defign, 
it  is  not  meant  of  the  Performance. 

And  though  I  well  know,  that  thofe 
that  fpend  their  Time  in  brewing  of 
Books,  are  by  Seneca  compared  to  petty 
Painters,  that  bufy  themfelves  in  copy- 
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ing  out  Originals,  having  this  half 
Verfe  of  Horace  often  thrown  in  their 
Teeth. 

— — O  imitator es  fervum  pecus  ! 

Yet  I  have  this  Hope  left,  that  my 
Faults  and  Flaws,  like  thofe  found  in 
the  Cuts  of  Diamonds,  may  at  this 
Time  the  eafier  efcape  under  the  Excel¬ 
lency  of  their  Subjeft,  or  at  leaft  under 
that  of  your  Charity. 
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' ujtin ,  lib . 
43*  1 

A  Theatre  is 
common,  yet 
the  place  p  of¬ 
fered  by  any 
one,  may  be 
rightly  called 
his  own. 


O  fooner  had  the  Eternal  Power 
^  created  Man,  but  he  bellowed  on 
him  a  Right  over  the  things  of  this  inferior 
Nature  •,  nor  was  his  Goodnefs  ieffened  upon 
the  Reparation  of  the  World  after  the  blood 
(all  things  being  then  undivided  and  common  to 
all,  as  if  all  had  one  Patrimony )  fmee  every 
Man  might  then  take  to  his  ufe  what  he 
pleafed,  and  make  conlumption  or  what  he 
thought  good  in  his  own  Eyes ;  which  uie  ot 
the  univerfal  Right  was  then  inftead  or  i  10- 
perty  :  For  what  any  one  had  fo  taken  ano¬ 
ther  could  not  without  Injury  take  away  from 

him. 

II.  Nor  was  it  impofiible  for  that  State  to 
have  continued,  if  Men  through  great  Sim¬ 
plicity  or  mutual  Charity  had  lived  together  ; 

and 
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and  this  is  inftanced  in  thofe  Americans,  who  Juftln,  lib.  z. 
through  many  Ages  have  lived  in  that  Com-  Ui  de 
fnunity  and  Cuftom,  and  the  other  of  Chari-  lolunur  fr°- 
ty,  which  the  EJfenes  of  old  praftifed,  and  f 7t'er  hZZ 
then  the  Chriftians  who  were  firft  at  Jerufa-  m«“  nefiia  y 
km,  and  at  this  Day  not  a  few  that  lead  an  “d  huc 
afcetick  Life:  The  Simplicity  of  our  firlt  "ZdiaT ^ 
Parents  was  demonftrated  by  their  Naked-  ‘ 
nefs,  there  being  in  them  rather  an  ignorance 
of  Vice,  than  a  knowledge  of  Virtue,  their 
only  Bufinefs  being  the  WorJhip  of  God,  liv¬ 
ing  eafily  on  thole  things,  which  the  Earth 
of  her  own  accord  brought  forth  without  la¬ 
bour. 

III.  Yet  in  this  fimple  and  innocent  way 
of  Life,  all  Men  perfifted  not,  but  fome  ap¬ 
plied  their  Minds  to  various  Arts-,  the  moft 
antient  of  which  were  Agriculture  and  Pa- 
fiure,  appearing  in  the  firft  Brothers,  not 
without  fome  diftribution  of  L dates,  and 
then  from  the  diverlity  of  each  Man’s  Ac¬ 
tions  arole  Emulation,  and  then  Slaughter-, 
and  at  length,  when  the  Good  were  infected 
with  the  Bad,  a  gigantick  Kind  of  Life ,  that 
is,  violent  -,  but  the  World  being  wafhed  by 
the  Flood ,  inftead  of  that  fierce  Life,  fuc- 

ceeded  the  defire  of  Pleafure,  whereunto  Seneca  Natu- 
TVine  was  fubfervient ;  and  thence  arole  un-  ralium .  3.  m 
lawful  Loves,  but  by  that  more  general  Viccfu,e- 
Ambition,  Concord  was  chiefly  broken,  after 
which  Men  parted  afunder,  and  feverally 
poflefled  feveral  parts  of  the  earth ;  yet  af¬ 
terwards  theie  remained  among!!  Neighbours 
a  communion  not  of  cattle,  but  of  Paltures  ; 
becaufe  in  the  fmall  number  of  Men,  fo  great 
was  the  Latitude  of  Land,  that  without  any  Ve  infignare 
incommodity  it  might  fuffice  to  the  ufes  of  tuidem  out 
many,  until  the  number  of  Men,  fo  of  Cat-  par“fe  Ufile 

B  campos  Fas 
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tie  increafing,  Lands  every  where  began  to 
be  divided  •,  not  among  Nations  as  before, 
but  among  Families  ;  an  inftance  of  which 
we  have  hourly  before  our  Eyes  in  thofe  vail 
immenfities  that  are  daily  appropriating  and 
planting  in  America  :  From  hence  we  learn 
what  was  the  caufe  for  which  Men  departed 
from  the  primitive  communion  of  things, 
firft  of  moveables ,  and  then  of  immoveables 
alio ;  to  wit,  becaufe  when  not  content  to 
feed  upon  that  which  grew  of  itfelf,  and  the 
Earth  fmgly  brought  forth,  to  dwell  in  Caves , 
to  go  naked ,  or  clad  with  rinds  of  Trees ,  or 
Jkins  of  Beafts  they  had  chofen  a  more  exqui- 
fite  kind  of  Life,  there  was  need  of  Induftry, 
and  uiing  of  Art  in  thofe  matters,  which 
they  fhould  give  themfelves  up  to ;  fo  like- 
wife  from  hence  we  learn,  that  Men  not  con- 


Rodin.  kb.  3.  tent  to  live  in  that  innocent  ftate  of  commu- 
cap>  7.  nity ,  how  things  went  into  Property,  not 

only  by  the  aft  of  the  Mind  (for  they  could 
Grotius  deMa-  not  know  the  thoughts  of  one  another,  what 
n  uber 0 ,  cap.  eyeiy  Qne  would  have  to  be  his  own,  that 


they  might  abftain  from  it,  and  many  might 
defire  the  fame  thing)  but  by  a  certain  Cove¬ 
nant  •,  either  exprefs  as  by  divifion,  or  tacit 
as  by  occupation :  For  fo  foon  as  Communion 
did  not  pleafe  them,  and  divifion  was  not 
made,  it  ought  to  be  fuppofed  an  agreement 
amongft  all,  that  every  one  fhould  have  pro- 


*  Cic.  offic.  1.  per  to  himfelf  what  he  feized  on,  *  for  every 
Addendum  if-  one  migjot  prefer  himfelf  before  another ,  in  get - 

l*f- sTbTccm-  tinS  tloofe  thing*  ufeful for  the  accommodating  of 


ditio  eft ,  ut 
quicquid  in  u- 
fum  hcminis 
reffit .  brobri- 


human  Life ,  Nature  not  being  repugnant  to 
the  fame. 


IV.  And 
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IV.  And  though  Property  may  feem  to 
have  fwallowed  up  all  that  right  which  arofe 
irom  the  common  (late  of  things,  yet  that  is 
not  fo  ;  for  in  the  Law  of  Dominion ,  extreme 
neceffities  feem  excepted.  Hence  it  is  that  in 
Navigation,  if  at  any  time  Viftuals  fail, 
what  every  one  hath,  ought  to  be  brought 
forth  for  the  common  ufe  :  And  fo  in  a  Fire, 

I  may  pulldown  or  blow  up  my  Neighbour’s 
Houle  to  lave  mine;  deftroy  the  Suburbs,  to 
raife  Lines  or  Forts  to  preferve  the  City 

thereby ;  dig  in  any  Man’s  Ground  for  Salt  Leg.  2.  §.  cum 
Petre,  cut  in  pieces  the  Tackling  or  Nets  ineademD.  ad 
upon  which  my  Ship  is  driven,  if  it  cannot  Lfg'  R,fd' 
be  dilintangled  by  other  means:  All  which 
are  not  introduced  neither  by  the  Civil  Law ,  D.incend.Leg. 
nor  the  Municipal  Laws  of  Countries,  but  Quemadmo- 

are  expounded  by  them,  with  their  proper  duf'S-tUm'D' 

diverflties  adl.Aauilam . 

uivernues.  12>  Ed.  3.  tit 

dijirejf.  170.  11.  H.  7.  t.  Reniger  Sc  Fogafla,  Plowden  fol.  1.  to 
10.  Coke  3  Inf  it.  foL  83. 

V.  Nor  is  Property  fo  far  inflated  in  Man,  Bald.  lib.  3. 

but  the  fame  rgay  again  be  diverted  by  fuch  li c  rcyum  iU~ 
means  as  ftand  with  the  Law  of  Nature  and  ^ms  to  have 
Nations ;  and  firft  by  War,  the  Caufes  of  been  of  opL 
which  are  affigned  to  be  three,  Defence ,  Re-  nion,  that 
covery ,  and  Revenue.  by  the  fjaws 

A  of  Nations 

one  may  take  Arms  to  abate  the  growing  Power  of  his  Neighbours. 
Sed  ut  njim  pati  pojfe  ad  njim  infer  end  am  Jus  tribuat ,  ab  omni  erquitatis 
tatione  abhorret :  But  that  a  poffibility  of  fuffering  Force,  ihould 
give  a  right  of  offering  of  Force,  this  is  far  from  all  Equity,  fays 
the  excellent  Grotius ,  lib.  2.  cap.  1.  fed.  27.  Ralcgli s  Hiltory  of  the 
World,  p.  678.  Grot,  de  jure  belli  &  pacts ,  l.  3.  c.  6.  Sed.  I  I,  12, 

*  1 3>  H* 


But  then  fuch  War  muft  be  juft,  and  he 
that  undertakes  it  muft  be  a  Sovereign  :  The 
juft  caufes  to  make  a  War  are  our  Prince's 
or  Country's  defence,  and  that  of  our  Al¬ 
lies,  the  Satisfaction  of  our  Injuries,  or 

B  3  theirs  \ 
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theirs ;  our  juft  Pretentions  to  an  Eftate  or 
Right;  Divines  have  added  another,  not 
only  the  Defence  of  Religion,  hut  its  Ad¬ 
vancement  and  Propagation,  by  the  way  of 
Arms,  and  fome  the  extirpation  and  rooting 
up  a  contrary.  Certainly  War  is  too  rough 
a  Hand,  too  bad  a  Means,  to  plant  Piety ; 
Sicut  non  Martyr em  pcena ,  fic  nec  fortem  pug- 
Ralegh,  680.  fia^  fed  caufa  \  As  it  is  not  the  punifhment 
that  makes  the  Martyr ,  fio  it  is  not  fighting 
that  declares  a  valiant  Man ,  hut  fighting  in  a 
juft  caufe  \  in  which  whofo  fhall  refolvedly 
end  his  Life  valiantly,  in  refpecf  of  the  caufe, 
that  is,  in  the  Defence  of  his  Prince,  Reli¬ 
gion,  or  Country,  ought  to  be  numbered  among 
the  Martyrs  of  God. 


It  a  inter  ci<ves 
erant  queedam 
matri?nonia 
non  juft  a,  non 
jujti  liberi . 
Paul.  Sent  .lib. 
2.  tit.  19. 


For  the  more 
clear  under- 
ftanding  of 


VI.  Publick  War  is  either  Solemn  by  the 
Laws  of  Nations,  or  elfe  lefs  Solemn.  What 
we  here  call  Solemn  is  commonly  called  Juft, 
in  the  fame  fenfe  as  a  juft  Teftament  is  op- 
pofed  to  Codicils ,  not  that  it  is  not  lawful  for 
him  that  pleafes  to  make  Codicils,  but  be- 
caufe  a  Solemn  Teftament  hath  by  the  Civil 
Law  fome  peculiar  effedts ;  and  this  differ¬ 
ence  is  worth  Gbfervation,  feeing  many  mif- 
underftanding  the  Word  juft  conceive  all 
Wars  to  be  condemned  as  unjiift  and  un¬ 
lawful,  whereunto  this  appellation  of  Juft  is 


not  agreeable. 


VI.  That 


the  foregoing  Section,  we  think  it  may  be  of  ufe  to  abftraft  Lord 

Chief  Juftice  Hale’s  fenfe  of  this  matter  as  follows, - Our  Wars 

with  foreign  Countries  have  been  either  fpecial  or  general  :  1.  Spe* 
cial,  ufually  called  Marque  or  Reprifal,  and  thefe  either  particular, 
i.  e.  granted  to  fome  particular  Perfons  on  particular  Occafions  to 
right  themfelves,  vid.  Stat.  2.  H.  5,  7.  Or,  2.  general  Marque  or 
Reprifal,  which  though  it  hath  the  effedt  of  a  War,  yet  differs  in 
thefe  two  inllances ;  1.  regularly  no  Perfon  may  by  aggrelTion  take 
the  Ship  or  Goods  of  the  adveffe  Party,  without  a  Commiflion  ;  2. 
the  two  Nations  are  not  therefore  in  a  perfeft  State  of  Hollility  ; 

though 
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though  they  mutually  take  from  each  other  as  Enemies ;  and  many 
times  thefe  general  Reprifals  grow  into  a  formed  War.  Such  was 
the  Dutch  War  1664.  Hale's  Hift .  PL  Cr.  162. 

A  general  War  is  either  folemnly  denounced,  or  not  folemnly  de¬ 
nounced  ;  the  former  when  War  is  folemnly  declared  or  proclaimed 
by  our  King  againft  another  State.  Such  was  the  Dutch  War  1671, 
(and  the  late  War  with  Spain.)  An  unfolemn  War  is  when  two 
Nations  flip  into  a  War  without  any  folemnity  ;  and  ordinarily  hap¬ 
pened  among  us.  Again,  if  a  foreign  Prince  invades  our  Coafts* 
or  fets  upon  the  King’s  Navy  at  Sea,  hereupon  a  real,  though  not 
afolemn.  War  may,  and  hath  formerly  arifen.  Such  was  the  Spa- 
nijh  Invafion  in  1588.  So  that  a  State  of  War  may  be  between  two 
Kingdoms  without  any  Proclamation  or  lndictiou  thereof,  or  other 
matter  of  Record  to  prove  it.  Idem  164. 

VII,  That  War,  according  to  the  Law  of 
Nations,  may  be  Solemn,  two  things  are 
requifite :  Firft,  That  it  be  waged  on  both 
fides  by  his  Authority  who  hath  the  higheft 
Power  in  the  Commonwealth.  Secondly, 

That  certain  Rights  be  ufed  (of  which  we 
fhall  fpeak  in  due  place)  one  of  thefe  with¬ 
out  the  other  (becaufe  they  are  both  requir¬ 
ed)  doth  not  fuffice.  Publick  War  lefs  So¬ 
lemn  may  want  thofe  Rites,  and  be  waged 
againft  private  Perfons,  and  have  for  the 
Author  any  Magiftrate.  And  according  to 
the  opinion  of  molt  Civilians,  if  the  matter 
be  confidered  without  Civil  Laws,  it  leem- 
eth  that  every  Magiftrate  hath  right  to  wage 
War,  as  for  the  defence  of  the  People  com¬ 
mitted  to  his  Charge,  fo  for  the  Exercife  of 
Jurifdidtion,  if  he  be  oppofed  by  Force :  But 
becaufe  by  War  the  whole  Commonwealth  is 
endangered ;  therefore  by  the  Laws  oi  all 
Nations  that  War  be  not  undertaken  with¬ 
out  the  Authority  of  him  whole  Power  in  the 
Commonwealth  is  the  higheft,  there  is  ex¬ 
tant  fuch  a  Law  of  Plata' s,  and  in  the  Ro-  vit.deLeg. Ay. 
man  Law  it  is  called  Treafon  in  him  who,  1).  ad  leg.  JuJ. 
without  the  Command  of  the  Prince,  hath  n:aJ- 
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waged  War,  or  lifted  Soldiers,  or  railed  an 
Army  •,  in  the  Cornelian  Law  brought  in  by 
Fol  9.  LeRoy  L  Cornelius  Sylla  it  was,  without  the  Command 
doit  de  droit  of  the  People ;  in  Jujliniari* s  Code  is  extant  a 
faver  de~  Conftitution  of  V aleniinian  and  Valens ,  None 

fender  fon  ]oave  Jmve  to  tafce  any  Jrm  witJj0Ut  Qur  pnow. 

Enemie7,%c.  le^e  and  diretlion.  And  my  Lord  Coke  in 
F.  N.B.  1 1 3*.  his  Third  Inftitutes  obferves,  That  by  the 
Common  Law  of  this  Realm  it  was  High- 
*^e p Treafon  *  to  levy  War  without  Authority 

-Mo,  &c,  aifdtrom  the  Kin&  ior  t0  him  ic  belongeth  on¬ 
to  the  end  of  ty-  And  the  Reafon  why  it  fhould  be  fo 
Chap .  14.  for  fubjedted  is,  becaufe  that  natural  Order  for 
much  good  preferving  of  peace  among  Men  requires 

P^inTrrmiift  t^iat  an  Authority  and  Council  in  under- 
be  a  levying  ta^ing  of  War  fhould  remain  in  Princes. 

War  againft  the  King ,  by  the  Statute  ;  and  it  mull  be  in  his  Realm , 
Therefore  private  Quarrels,  tho’  carried  on  more  guerrino  among  the 
great  Men,  did  not  amount  to  the  levying  of  War. 

The  Realm  of  England  comprehends  the  narrow  Seas.  Idem.  p.  154. 


VIII.  But  as  all  Laws  muft  be  interpreted 
by  Equity,  fo  muft  this  Law  ^  and  therefore 
there  is  no  Queftion  but  that  ’tis  lawful  for 
one  having  Jurifdidtion,  by  force  of  thofe 
which  we  call  a  peaceable  Guard  or  Power, 
viz.  Conftable,  Serjeants,  Watchmen,  fcrV. 
to  conftrain  a  few  difobedient  Perfons  as  oft 
as  there’s  no  need  of  greater  Power  to  that 
purpole,  and  no  imminent  danger  to  the 
Commonwealth.  Again,  if  it  be  fo  prelent 
a  danger,  that  time  will  not  admit  of  Con- 
fultation  with  him  who  hath  Supreme  Power, 
here  alfo  neceflity  affordeth  another  Excep¬ 
tion  •,  and  therefore  in  Garrifons,  if  the 
Townfmen  fhould  endeavour  to  fall  over  to 
an  Enemy,  they  may  be  dealt  withal  as  Ene¬ 
mies  by  the  Governor  of  the  Garrifon,  and 
by  that  Right  L .  Pinarius ,  Governor  of 
Ennay  a  Garrifon  in  Sicily,  having  informa¬ 
tion 
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tion  that  the  Townfmen  were  falling  off  to 
the  Carthaginians ,  making  (laughter  of  them 
kept  the  Town:  And  the  realon  why  fuch 
extraordinary  Force  is  called  War,  is,  for 
that  the  lame  is  commenced  by  the  right  of 
the  Magiftrate,  in  which  cafe  the  War  is 
fuppofed  to  be  made  by  the  higheft  Power, 
becaule  every  one  is  judged  Author  of  that 
which  he  giveth  another  Commiffion  to  do ; 
belides  the  univerlai  reafon  which  warrants 
the  act,  requires  that  all  Dangers,  Rebel¬ 
lions,  and  Iniurredtions  be  withftood  and 
checkt  in  the  very  bud,  and  tho’  this  is  Our  Author 
(.ailed  War,  yet  this  ftriftly  is  not  properly  would  be  un- 

War,  tho’  the  parties  who  fupprefs  or  punilh  derrtood  here 

are  impune.  ofWa  vrith- 

t>  wt  c  i  ,  in  the  Realm, 

cut  u  ar  lolemn  or  unfolemn  with  Enemies  out  of  the  Realm,  are 

both  equally  War.  See  i.  Hale's  Hift.  163.  fhewed  above.  Sect.  6. 

IX.  But  War  properly  by  the  Laws  of 
this  Realm  or  Solemn ,  is,  when  the  Courts  of 
Juftice  are  fhut  up,  and  the  Judges  and  Mi- 
nifters  of  the  lame  cannot  protect  Men  from 
violence,  nor  diltribute  Juftice  :  So  when  by 
Jnvafion ,  Infurretlion ,  Rebel. ion^  or  the  like, 
the  current  of  Juftice  is  llopt  and  fhut  up, 

Et  Jjlent  leges  inter  arma ,  then  it  is  laid  to  14  Ed.  3.  tit. 
be  time  of  War,  and  the  Trial  of  this  is  by  Sure  facias 
Records  and  Judges  of  the  Courts  of  Jui-  l22^er^ 
tice,  and  not  by  a  Jury..  So  likewife  War  \iZ\oiLan- 
by  the  Laws  of  England  is  when  the  King’s  cajlcr . 
Standard  and  Hoft  enter  the  Realm  of  an¬ 
other  Prince  or  State,  and  hath  been  therb 
by  the  lpace  of  Forty  Days,  for  till  then  Trin.  7  Ed.  3. 
the^  War  is  not  properly  laid  to  be  begun.  f°h  29* 

A.  Wars,  though  undertaken  by  publick  Grot,  de  jure 
Authority,  mull  have  the  Lffedts  of  Law,  belli  et  pa.  lib. 
that  is,  there  mull  be  a  juft  caufe  for  the  2* c*  I# 
undei taking  the  fame  j  lo  that  Alexander , 

for 
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for  that  without  caufe  he  warred  upon  the 


Seneca  debate-  thians  in  Curtius  and  by  Seneca  too  delerved- 
/r.  i.  r.  13.  Jy  called  a  Robber.  For  take  away  Juftice, 


and  what  are  Kingdoms  but  great  Robberies  ? 
Therefore  the  juft  caufe  of  taking  Arms 
muft  be  the  Iniquity,  or,  as  we  underftand 
it,  the  Injury  of  the  adverfe  Party,  accord¬ 
ing  to  the  Words  ufed  in  the  antient  Denun- 

•  •  r  -r. _ *  T  r„ll  vnu 


rational  and  focial  nature.  Now  amongft  the 
firft  principles  of  Nature  there  is  nothing  ne- 
ceffarily  repugnant  to  W ar,  there  is  much  in 
favour  of  it ;  for  the  end  of  "Wdr,  the  con- 
fervation  of  Life  and  NIembers,  and  the 
keeping  or  acquiring  of  things  ufeful  unto 
Life  is  moft  agreeable  unto  thofe  Principles  . 
And  if  need  be,  to  ufe  Force  to  that  pur- 
pdfe  is  not  difagreeable,  fince  every  thing 
hath  by  the  Gift  "of  Nature  ftrength,  to  the 
end  it  may  be  able  to  defend  and  help  it- 
felf,  and  therefore  he  is  by  Nature  fitted  for 
Peace  and  War  ;  though  coming  into  the  World 
unarmed ,  yet  he  hath  a  Hand  fit  to  provide 
and  handle  Arms.  Moreover  right  Reafon 
and  the  Nature  of  Society  inhibits  not  alf 
Force,  but  what  is  repugnant  to  Society, 
that  is,  which  depriveth  another  of  his  Right*, 
for  the  end  of  Society  is,  that  by  mutual  Aid 
every  one  may  enjoy  his  own.  And  this 
were  fo,  although  the  Dominion  and  Pro- 


Chap.  I.  Of  SHIPS  of  WAR.  it 

another,  and  to  make  ufe  of  what  is  com¬ 
mon,  and  to  fpend  as  much  as  may  fuffice 
Nature,  would  be  the  right  of  the  occupant, 
which  right  none  without  Injury  could  take 
away:  And  that  is  made  evident,  fince  by 
Law  and  Ufe,  Dominion  is  eftablifhed,  and 
that  appears  by  the  Orator,  Ut  ft  unumquod-  TuliysOJfic.$. 
que  membrum  fenfum  fuum  haberet ,  ut  pojfe  pu- 
toj  et  fe  valere  ft  proximi  membri  valetudinem  ad 
fe  traduxijfet  dtbilitari  &  interrire  totum  cor¬ 
pus  necejfe  eft  :  And  applying  that,  fays.  So  if 
every  one  of  us  fnatch  unto  bimfelf  the  commodi¬ 
ties  of  other  Men,  and  draw  away  from  every 
me  what  he  can  to  advantage  himfelf  ,  human 
Society  cannot  ft  and.  Nature  gives  leave  to  every 
man ,  in  the  acquifition  of  things  ufe  fid,  to  fup- 
ply  himfelf  before  another :  But  by  the  Spoils 
of  another  to  increafe  his  own  Store,  that  Na¬ 
ture  doth  not  permit .  It  is  not  then  againft 
Society  to  provide  for  one’s  felf,  lb  that  ano¬ 
ther’s  right  be  not  diminifhed  ;  nor  is  that 
violence  unjuft  which  doth  not  violate  the 
Right  of  another.  Of  the  two  kinds,  Con¬ 
tention  by  debate  and  by  force,  the  one  agree¬ 
ing  to  Men,  the  other  more  becoming  Bealls, 
we  mull  fly  unto  the  latter  when  the  former 
would  not  ierve.  The  incomparable  Ulpian 
fays,  Caftius  writes  that  it  is  by  Nature  lawful  Z^&vi.  ar- 
to  repel  Force  by  Force,  and  Arms  by  Arms.  And  ma.  a. 
this  is  further  proved  out  of  Sacred  Hiftory  *, 
for  when  Abraham  having  armed  his  Servants 
and  Friends,  purfued  the  four  Kings  that 
fpoiled  Sodom,  and  returned  with  Victory  and 
Spoil  of  the  Enemy,  God  by  his.Prielt  Mel- 
chifedeck  approved  his  Aftion,  Bleffed  be  the  Gen.  xiv.  18. 
moft  High  God,  laid  Melchifedeck,  who  hath 
delivered  thine  Enemies  into  thine  Hand .  Abra¬ 
ham,  as  appears  by  the  Story,  had  taken 

Arms 
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Arms  without  any  fpecial  Commiflion  from 
God  ;  therefore  the  Law  of  Nature  was  his 
Warrant,  whofe  Wifdom  was  no  lefs  eminent 
than  his  San&ity ;  nay,  God  himfelf  hath  pre- 
fcribed  to  his  People  general  and  perpetual 
Laws  of  waging  War,  thereby  fhewing  that 
Wars  may  be  juft,  even  without  his  fpecial 
Mandate  ;  for  he  doth  plainly  diftinguifh  the 
Caufe  of  the  feven  Nations  (m  which  God 
gave  a  fpecial  Mandate  for  the  deftroying  of 
them,  which  is  properly  called  the  Wars  of 
God,  and  not  of  human  C'ounfel )  from  the 
Caufe  of  other  People,  and  prefcribing  no¬ 
thing  about  the  juft  Caufes  of  entering  into 
War,  thereby  ftiews  them  to  be  manifeft 
enough  by  the  Light  of  Nature,  as  the  caufe 
of  the  defending  of  the  Frontiers  in  the  Wars 
of  Jephtha  againft  the  Ammonites ,  and  the 
cauie  of  Embafladors  violated  in  the  Wars  of 
David  againft  the  fame  People. 

XII.  By  the  Law  of  Nature,  in  War  thofe 
things  are  acquired  to  us,  which  are  either 
equal  to  that,  which  being  due  unto  us,  we 
cannot  otherwife  obtain,  or  elfe  is  fuch  a 
mark  as  does  infer  Damage  to  the  guilty 
party  by  a  fit  meafure  of  Puniflhment ;  and 
by  the  Laws  of  Nations,  not  only  he  that 
wages  War  on  a  juft  Caufe,  but  every  one  in 
folemn  War,  and  without  end  and  meafure, 
is  Matter  of  all  he  taketh  from  the  Enemy  in 
that  Senfe,  that  by  all  Nations,  both  himfelf 
and  they  that  have  Title  from  him,  are  to 
be  maintained  in  the  Pofleflion  of  them ; 
which  as  to  external  Effect  we  may  call  Domi- 
Xenoph.  5.  de  nion  •,  Cyrus ,  in  Xenophon ,  it  is  an  everlafting 
Injiit.  Cyri.  Law  among  Men ,  that  the  Enemies  City  being 
takeiiy  their  Goods  and  Money  Jhould  be  the  Con¬ 
querors  *,  for  the  Law  in  that  matter  is  a  com¬ 
mon 
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mon  Agreement,  whereby  the  things  taken  Arift.x.Poliu 
in  War  become  the  Takers.  From  the  Ene- 
my  are  judged  to  be  taken  away  thofe  things 
alio  which  are  taken  away  from  the  Subjects 
of  the  Enemy,  and  Goods  fo  taken,  cannot  • 
by  the  Law  of  Nations  be  properly  faid  ta-  HujufmoM  us 
ken,  but  when  the  fame  are  out  of  all  proisa-  non  tam  cabta 
ble  hopes  of  recovery ,  that  is,  as  Pomponius  ^elligitur  T 
obferves,  brought  within  the  bounds  or  guards  per  D.  per 
of  the  Enemy  ,  For ,  lays  he,  fuch  is  a  P  erf  on  Pomponius  & 
taken  in  JFar ,  whom  the  Enemies  have  taken  s/^u°s 
out  of  our ,  and  brought  within  their  Guards, feT<vum  in  par. 
for  till  then  he  remains  a  Citizen .  And  as  the  de  capt.  & 
Law  of  Nations  is  the  lame  reafon  of  a  Man,  2^* 
io  likewife  of  a  thing ;  and  therefore  Goods 
and  Merchandize  are  properly  faid  to  be  the 
•Captor’s,  when  they  are  carried  Infra  Pr<e- 
fidia  of  that  Prince  or  State,  by  whofc  Sub¬ 
jects  the  iame  were  taken,  or  into  the  Fleet ,  or  lt  HalSsHiff. 
into  a  Haven ,  or  fome  other  place  where  the  ri.Cr.p.  163. 
Navy  of  the  Enemy  rides :  For  then  it  is  that 
the  recovery  feems  to  be  paft  all  hope.  And 
therefore  the  common  Law  of  this  Realm  calls 
inch  a  taking  a  Legalis  Captio  in  Jure  Belli ,  ^R.^.fol.  3. 
and  in  7  R.  2.  an  Adtion  of  Trelpafs  was  7  2*  ^rc*' 

brought  for  a  Ship,  and  certain  Merchandize  Statbam^ 

taken  away,  the  Defendant  pleaded  that  he  ‘  54‘ 
did  take  them  in  le  haut  Mere  ou  les  Normans 
queut  font  Enemies  le  Roy  :  And  it  was  ad¬ 
judged  that  the  fame  Plea  was  good.  And, 
in  the  year  1610,  a  Merchant  had  a  Ship  and 
Merchandize  taken  by  a  Spaniard ,  being  an 
Enemy  •,  a  Month  after  a  Merchant  Man, 
with  a  Ship  called  I  he  little  Richard ,  retakes  M.  8.  2?. 

her  from  the  Spaniard:  It  was  adjudged,  that  f  2  Bro™~ 
fuch  a  pofleflion  of  the  Enemy,  divefted  the 
Owner  of  his  intereft,  and  the  retaking  af-  Ed.  3. 16, 17. 
terwards  in  Battle ,  gained  the  Captors  a  Pro-  Lucas>  79- 
P^ty.  XIII. 


’  m  -  •• 
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XIII.  5Tis  true,  the  Civilians  do  hold. 
That  it  is  not  every  Pofieffion  that  qualifies 
fuch  a  Caption,  and  makes  it  become  the 

I  Hale' S  Hi  ft.  Captor’s  ;  but  a  firm  pofieffion  (that  is) 
Pl.Cr.p.  163.  when  the  Prize  doth  pernottare  with  the  E- 
nemy,  or  remain  in  his  pofieffion  by  the  fpace 
*  Confulatu  of  24  Hours  ;  but  as  this  is  a  new  *  Law, 
Maris,  c.  283.  fo  it  is  conceived  to  be  againft  the  antient 

Gallic^ A 20.  Judgments  °f  the  Civil  Law,  as  well  as  the 
tit.  13. 'art.  modern  Pra&ice  of  common  Law:  For  the 
24.  Party  in  the  antient  Precedents  doth  not 

7  R.  2.  Tref-  mention  by  his  Plea,  that  the  Prize  did  per - 
^tjcm’ nottare  with  the  Enemy,  but  generally,  that 
the  fame  was  gained  by  Battle  of  the  Enemy. 

XIV.  This  right  of  changing  of  Dominion 
or  Property  by  force  of  Arms,  is  fo  odious, 
that  in  the  taking  of  Goods,  if  by  any  poffi- 
bility  the  right  Owners  may  have  reftitution, 
the  fame  hath  been  done.  And  although  a 
larger  time  than  24  Hours  happens  between 
the  capture  and  recapture,  and  fo  it  may 
pernodlare  with  the  Captor,  yet  reftitution  may 
be  made  ;  and  therefore  if  one  Enemy  takes 
the  Ship  and  Merchandize  of  another  Enemy, 
and  brings  her  into  the  Ports  or  Havens  of  a 
Neuter  Nation ,  the  Owners  may  leize  her,  and 
the  Admiral  of^that  Neuter  Nation  may  in 
fome  cafes  reftore  the  Ship  and  Goods  to  their 

(a)Res  qu<ein-  Owners,  and  the  Perfons  captive  to  their 
tra  prczfidia  former  liberty  ;  the  reafon  is,  for  that  the  fame 
perdu  a  a  non -  ought  to  have  been  brought  infra  Prafidia 
dumfunt,quan-  0y  t]iat  prfoce  or  State  by  whofe  Subject 

quam  ab  hojti-  .  j  j 

bus  occupatce,  1“^  was  taken. 

Dominumnon  A  Dunkirker  having  feized  a  Frenchman's 
mutdrunt  ex  VefTel,  fuper  altum  Mare ,  fold  the  fame  with 
Gentium  jure.  k€r  ]acpng  at  Weymouth',  whither  it  had  been 

Belli  7c  Pacis,  (^rlvcn  before  flie  was  brought  infra  Pr^fid. 
I  3  c.  q.  vi6.  Bom .  Reg.  Hifpania :  The  Frenchman  coming 

into 
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into  Port,  there  claims  the  benefit  of  the 
Laws  of  Nations,  the  King  of  England  be¬ 
ing  then  in  amity  with  both  their  Princes, 
and  that  reftitution  be  made  ;  in  which  cafe 
it  was  refolved  by  all  the  Judges,  (b)  That(b)  March, 
if  there  be  a  Caption  by  Letters  of  Marque  no. 
or  Piracy ,  and  the  Veflel  and  Goods  are  not 
brought  infra  Prafidia  of  that  Prince  or 
State,  by  whofe  Subjedl  the  fame  was  taken, 
the  fame  will  not  divert  the  Property  out  of 
the  Owner  ;  with  this  agrees  the  Law  Civil, 
and  reftitution  may  be  made.  For  this  is 
not  an  abfolute  property  immediately  verted 
in  the  Captor  upon  the  taking  ;  but  a  condi¬ 
tional  property  to  anfwer  the  original  Debt 
or  Damage,  which  cannot  be  done  without 
a  judicial  Adjudication,  the  opportunity  of 
which  he  hath  loft  by  bringing  the  Prize  into  Per  leg.  ishtr- 
the  Country  of  another  Prince  :  For,  as  to  *£*->  &  Ug. 
private  War,  their  Countries  are  as  an^‘<;’ 
Afylum. 

XV.  But  if  the  Ships  of  War  of  Nations  See  Chap.  x. 
in  enmity  meet  at  Sea,  and  there  be  a  caption, 
if  there  be  that  which  is  called  a  firm  p  off  effort, 
the  Neuter  Nation  cannot  re-deliver  or  make 
reftitution  of  the  thing  fo  acquired  :  And  fo 
it  was  adjudged,  where  Samuel  Pellcgii ,  with  a  ^/.175- 
Ship  of  War  of  the  Emperor  of  Morocco,  took  } 2*% 
a  Spanifh  Ship,  and  brought  the  lame  into  0f  LefteVsof 
England ,  that  he  could  no  ways  be  queftioned  Reprifal  a- 
ior  the  fame  criminaliter ,  or  reftitution  to  be  gamrt  a  Natl- 
made  civiliter  \  for  that  the  King  of  Spain  ^n!1’j<^Ca  svJ?ot 
and  the  Morocco  Emperor  were  Enemies,  and  between  both 
the  King  of  England  in  Amity  with  both.  States ;  nor 
and  that  fuch  a  caption  is  not  called  Spoliation  ca»  they  be 
fed  legalis  captio,  in  which  there  can  be  noj^ldt.°^eat 
reftitution  made,  upon  neither  of  the  Statutes  22e]^J/oI.  i  - 
of  31  IL  6.  cap.  4.  or  27  Ed.  3.  cap .  13.  for  Coram  Rege  & 

he 
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Concilio fuo  in  he  that  will  fue  to  have  reftitution  in  England 
Camera  Stella-  for  Goods  taken  at  Sea,  mull  prove,  That 

vum  Michael.  , »  0  •  r  7  ’ 

2 R^.fbl.  2 .A,  Sovereign  °J  the  Party  was  in  amity  with 
the  King  of  England.  Secondly,  That  he  that 
Jook  the  Goods ,  his  Prince  was  at  the  time  of 
the  taking  in  amity  with  the  Sovereign  of  him 
whofe  Goods  were  taken .  For  if  he  which 
took  them,  was  in  enmity  with  the  Sovereign 
of  him  whofe  Goods  were  taken,  then  the 
fame  will  not  amount  unto  a  depredation  or 
robbery,  but  a  lawful  taking,  as  every  Enemy 
might  take  of  another. 

A  Spanifh  Merchant,  before  the  King  and 
7  4*  *4*  his  Council,  in  Camera  Scaccarii ,  brought  a 

2  2  S*  3*  yW  againft  divers  Englifhmen ,  wherein  fetting 

2$.  2  R.  3.  forth  quod  deprsedatus  &  fpoliatus  fuit,  upon 
foL  2.  the  Sea,  juxta  partes  Britannia  per  quendam 

Virum  Bellicofum  de  Britannia ,  de  quadam  Navi, 
and  of  divers  Merchandizes  therein,  which 
were  brought  into  England ,  and  came  into 
the  Elands  of  divers  Englifhmen ,  naming  them, 
and  fo  prayed  procefs  againft  them  ;  who 
came  in,  and  pleaded,  that  in  regard  this 
depredation  was  done  by  a  Stranger,  and  not 
2 1  #  6*  C'c  ^  t^ie  Subjects  of  the  King  of  England ,  they 

3  Bui.  28^.*  ought  not  to  anfwer.  It  was  there  refolved, 
1R0.  Rep.  175.  Quod  quifquis  extraneus ,  who  brings  his  Bill 

upon  this  Statute  to  have  reftitution,  debet 
probare  quod  tempore  captionis  fuit  de  ami  cilia 
Domini  Regis  *,  and  alfo,  quod  ipfe  qui  eum 
ceperit ,  £s?  fpoliavit ,  obedientia 

Regis ,  w/  ^  amicitia  Domini  Regis ,  five  Prin- 
cipis  queer entis,  tempore  fpoliationis , 
w/V/er  Domini  Regis ,  five  Principis  queer  entis  : 
Quia  Ji  fuerit  inimicus ,  £5?  pc  ceperit  bona ,  tunc 
non  fuit  fpoliatio ,  depredatio ,  legalis 

captio ,  quilibet  inimicus  capit  Juper  unum 

&  alterum . 


But 
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Rut  if  the  King  of  England  is  in  enmity  Hujujmdi  ret 
with  the  States  of  Holland ,  and  one  of  their  non  ,am  caPta* 
Ships  of  War  takes  a  Merchant-Man  of  the 
King  of  England’s,  and  afterwards  another  'pit  IP  Leg'. 
Ship  of  m sir  of  England  meets  the  Dutchman  Pomponius,  id 
and  his  Prize,  and  in  aperto  pralio,  regains  ferleS- inBel- 
the  Prize,  there  reftitution  is  commonly  made,  >0r  Par'l  q‘‘is 
the  Owners  paying  the  Salvage :  So  where  the  dcCap.13  pojl. 
Prize  is  recovered  by  a  Friend  in  amity ,  or 
comes  into  his  Ports ,  reftitution  is  likewife 
made  ;  but  when  fuch  Goods  become  a  law¬ 
ful  and  juft  prize  to  the  Captor,  then  fhould 
the  Admiral  have  a  tenth  part ;  following  the  Per  Leg .  pojl- 
religious  example  of  Abrahajn ,  after  his  Uminii,  Par . 

Vidtory  over  the  five  Kims.  Poftliminii .  d$ 

„  '  ,  :  .  6  Cap.  esf poftii. 

Boyce  <3  Cole ,  verf.  Claxton ,  Hill.  26,  ^27  Car.  2.  in  B.  R.  Refti¬ 
tution  made  formerly  by  a  French-Man,  who  had  regained  an  Eng* 
lijh  Prize  out  of  the  Hands  of  a  Dutch  Man  of  War. 

XVI.  He  that  is  an  Enemy,  may  every 
where  be  affaulted,  according  to  the  Laws  of 
Nations.  Enemies  may  therefore  be  attacked 
or  (lain  on  our  Ground,  on  our  Enemies,  or 
on  the  Sea  ;  but  to  affault,  kill,  or  fpoil  him 
in  a  Haven  or  peaceable  Port ,  is  not  lawful  ; 
but  that  proceeds  not  from  their  Perfons,  but 
from  his  right  that  hath  Empire  there,  for 
Civil  Societies  have  provided  that  no  force  be 
ufed  in  their  Countries  againft  Men,  but  that 
of  Law,  and  where  that  is  open  the  right  of 
hurting  ceafeth.  The  Carthaginian  Fleet  was  Sir  TValter 
at  Anchor,  in  Syphax  Port,  who  at  that  time  Raleigh,  l. 
was  at  Peace  with  the  Romans  and  Carthagi-  c'  3*  ^  17* 
nians  ;  Scipio  unawares  fell  into  the  fame 
Haven,  the  Carthaginian  Fleet  being  the 
ftronger,  might  eafily  have  deftroyed  the 
Romans  \  but  yet  they  durft  not  fight  them. 

.The  like  did  the  Venetian ,  who  hindered  the 

''Greeks  from  affaulting  the  Turkijh  Fleet ,  who 
*  C  rid 


/ 


it!  Of  SHIPS  of  WAR.  Book  I. 

rid  at  Anchor  in  a  Haven,  then  under  the 
Government  of  that  Republick ;  fo  when  the 
Venetian  and  Turkijb  Fleet  met  at  Tunisy 
though  that  very  Port  acknowledges  the  Ot¬ 
toman  Emperor  ;  yet  in  regard  they  are  in 
the  nature  of  a  Free  Port  to  themfelves,  and 
thofe  that  come  there,  they  would  provide 
for  the  peace  of  the  fame,  and  interdicted 
. |  I  '  any  hoftile  attempt  to  be  made  there. 

The  Corfairs  having  been  in  the  Gulph , 
put  into  the  Port  of  Vallona ,  which  is  fub- 
je£t  to  the  Turk;  whereupon  Capello ,  Pro- 
veditor-General  for  the  Venetian ,  and  Cap- 
Hiiloryofthetain  or  the  Gulph,  having  notice  of  the 

^Venhe  \nJhm  lame’  made  into  the  Porc  >  and  though  the 
1638. and_/o/.  Ottoman  Port  had  by  Treaty  permitted  the 
447.  Venetian  to  purfue  the  Pirates  in  all  Places, 

and  forbad  their  Commanders  to  protect  or 
fhew  them  any  Favour,  yet  the  Caftle  in- 
terdidfed,  and  forbad  the  Venetian  General 
with  Cannon  to  attack  ihem  3  for  it  was 
neverthelefs  intended  by  the  Treaty  that  the 
Peace  of  Ports  muft  be  preferved. 

And  the  lame  Republick  having  War  with 
thofe  of  Genoa ,  met,  at  Pyre,  Reinerius  Zenus 
Duke  of  Venice  with  the  united  Power  of  the 
Venetians  and  Pifans ,  counting  no  fewer  Num- 
Fulkr  s  Holy  her  than  74  Veflels  well  provided,  and  would 
War,  /.  4.  c.  jiave  engaged  in  the  very  Haven,  but  were 
25‘  there  interdidfed  by  the  Governor  ;  but  yet 

with  this  Proviib,  that  if  by  confent  they 
would  go  out  of  the  Protediion  of  the  Port, 
and  at  open  Sea  decide  the  caufe,  they  had 
then  freedom  :  And  accordingly  they  failed 
forth  and  engaged.  The  like  not  long  fince 
happened  between  Cornelius  de  IVit ,  Com¬ 
mander  of  a  Ship  of  War  of  the  States  Gene- 
r^tly  and  Captain  Harman ,  Commander  of 

one 


\ 
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one  of  His  Ma  jelly’s  Frigates  at  Cales,  a 
Challenge  being  made  in  that  Port  by  the 
firft,  and  as  brifkiy  accepted  by  the  latter, 
but  both  were  interdided  the  execution  of 
the  lame  in  the  I  ort,  but  out  of  the  protedion 
of  the  lame  they  might  decide  the  Oueftion  ;  >"• 
the  which  they  did  to  the  no  lmall  Fame  ‘ 6H- 
of  the  lalt  ;  for  in  that  difpute,  of  380  Men 
then  aboard  the  States  Man  of  War,  there 
were  fcarce  100  whole  Men  in  her,  and 
Harman  having  entered  and  taken  her,  brought 
her  at  his  ftern  in  Triumph  to  the  Port 


again. 


But  they  of  Hamburgh  were  not  fo  kind 
to  th t  Englijh,  when  the  Dutch  Fleet  fell  into 

F  7^*^’  'vhere  nd  at  tfie  fame  time  fom d  Anno  1 66", 

Fnghjh  Merchant-Men,  whom  they  aflaulted  l666‘  Belt- 
took,  bm  nt,  and  fpoiled  ;  for  which  Adion  cum Btt* 
and  not  preferving  the  Peace  of  their  Port’ 
they  were  by  the  Law  of  Nations  adjudged 
to  anfwer  the  damage,  and  I  think  Mw 


AV11.  If  the  Ships  of  any  Nation  happen 
to  arrive  in  nmr  tp" : _ r-  )  1  „  j.  <v 
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iw.  lit).  37. 
fe  alibi pajjim. 
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XVIIf.  By  the  Laws  of  Nations  generally 
all  things  are  the  Captor’s  which  he  takes 
from  his  Enemy,  or  which  his  Enemies  gained 
from  another  by  Force  of  Arms  •,  fo  likewife 
all  thofe  Goods  that  he  ihall  find  in  his  Ene¬ 
mies  cuftody  :  But  then  it  muff  be  apparently 
manifeft,  and  evidently  proved,  that  it  is  really 
the  Enemies  •,  for  if  an  Englijh-Man  fhould 
have  Goods  in  the  cuftody  of  a  Dutch  Faftor 
x  Gales ,  and  a  War  fhould  break  out  be¬ 
tween  that  Prince  and  that  Republick ,  yet 
are  not  the  Goods  of  the  Englijh-Man  fubjedl 
to  the  feizure  of  the  Spaniard ,  it  being  appa¬ 
rent,  that  the  Owner  is  not  a  Subjeft  of  their 
Enemies :  So  likewife  if  the  Goods  of  Friends 
are  found  in  the  Ships  of  Enemies ,  this  does 
not  ipfo  fail 0  fubject  the  fame  to  be.  prize  by 
the  Laws  of  Nations  •,  though  it  be  a  violent 
prefumption,  and  may  juftly  bear  a  legal 
examination,  till  which  there  may  be  a  fe- 
curing  of  the  prize,  till  adjudication  fhall 
pafs.  "  So  on  the  other  hand,  if  the  Ships  of 
Friends  fhall  be  freighted  out  to  carry  the 
Goods  of  Enemies ,  this  may  fubjed  them  to 
be  prize,  efpecially  if  the  Goods  fhall  be 
laden  aboard  by  the  confent  or  privity  of  the 
Mafier  or  Skipper-,  though  in  France  they 
have  fubjeded  and  involved  the  innocent 
with  the  nocent,  and  made  both  of  them 
prize.  In  the  late  Flemijb  Wars  with  Eng-, 
land,  the  Oftenders  became  obfequioufly  fer- 
viceable  with  their  Ships  to  the  Traffick  and 
Commerce  of  both  Nations.  Memorable  was 
the  Action,  when  the  War  was  between  the 
two  Republicks,  Venice  and  Genoa,  th e  Grecian 
Ships  being  then  employed,  (as  thofe  of  Oft  end ) 
were  fearched,  and  the  Enemies  pulled  out,  but 

no  other  matter  done :  However  it  is  mod 

certain* 
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certain*  let  the  CommiJJion  or  Protection  of 
fuch  Ships  be  what  they  will,  if  Men  will 
venture  to  trade  under  fuch  a  Cloak,  it  be¬ 
hoves  them,  that  the  Skipper  and  his  Crew 
be  entirely  ignorant;  for  it  is  his  adtion  that 
will  go  far  in  the  freeing,  or  making  abfo- 
lute  the  Prize,  and  Goods  fo  made  prize, 
the  property  is  immediately  gone  and  changed, 
be  the  Owner  who  he  will,  he  neyer  can 
claim  the  fame  ;  for  the  Laws  of  Nations 
made  the  Enemies  firjl  Mafters  by  External  Do¬ 
minion ,  and  then  by  Compuejl  gave  the  property- 
to  the  Captor :  Following  that  Judgment  of 
the  Romans ,  Whatfoever  they  got  of  their  Ene- 
mies  by  Valour ,  they  woMld  tranfmit  to  their  Romaninosho- 
Poflerity  by  Right .  neftijjimas  eas 

atquc  jujiijji - 

was  credimus  pojfejjiones  quas  Belli  Lege  captas  habetnus  ;  neque  <ucro  in¬ 
duct  pcjjimus  lit  Jlulta  facilitate  deleamus  <virtutis  monument ft  cas  illis 
nddamus ,  quibus  fennel  pericrutit  :  I/no  <uero  talcs  pojfcjjionesy  non  tantu/n 
cum  his  qui  nunc  vivunt  civibus  nojlris  communicandas  ;  fed  13  poferis 
relinqucndas  cenfemus  :  Tantum  abejl  ut  parta  relinquendo  in  nos  ipfos  ea 
conftituamus ,  qua:  in  Hojles  conftitui  fole/it :  Titus  Largus  his  opinion  in 
the  Senate  of  Reftitution  :  We  Romans  believe  thole  pofleflions  to  be 
moft  honourable  and  juft,  which  we  have  taken  by  the  Law  of  War  ; 
nor  can  we  be  induced  by  a  foolifh  Facility  to  part  with  the  Monu¬ 
ments  of  our  Valour,  and  reftore  them  to  thofe  that  were  not  able 
to  keep  them  ;  nor  do  we  judge  fuch  pofteftions  to  be  communicated 
only  to  our  Country-Men  now  living,  but  to  be  left  to  our  Pofteri/v. 
So  far  are  we  from  relinquilhing  what  we  have  got,  and  dealing  with 
ourfelves,  as  if  we  were  our  own  Enemies.  De  Jreij  idem  in  Romulo 
narrat  Plutarchus. 


XIX.  5Tis  not  againft  Nature  to  fpoil  the  Hift 
Goods  of  him,  whom  it  is  lawful  to  kill ;  anti  (ff, 
by  the  Laws  of  Nations  it  is  permitted  that 
the  Goods  of  Enemies  may  be  as  well  Ipoiled  §, 
as  taken  and  Polibius  obferves,  That  ali 
things  of  the  Enemies  may  be  fpoiled,  their 
Ships,  Goods,  Forts,  &c. 


v 


Grot. 

de  jut 

belli  ij 

pads 

lib.  3. 

c.  i  z 

§,  1. 

XX.  And  though  it  may  happen  fome- 
times  that  a  War  may  break  out,  and  there 

C  3  •  may. 


Crotius,  lib .3. 
cap.  3.  §.2,  5. 
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may  be  no  publick  denouncing  or  proclaim¬ 
ing  the  lame;  that  if  a  Friend  or  Neuter 
fliould  affift  an  Enemy  with  Contraband  Goods , 
Owen,  45.  that  is,  Arms,  &c.  whether  upon  liich  a  cap- 
but  qu^re  oftjon  tjie  Goods  may  be  made  prize  *,  the  re- 
d  e*  folution  of  which  will  depend  on  thefe  Con- 
fiderations. 

•  -i 

Fir  It,  By  natural  Law,  where  either  force 
offered ,  is  repelled ,  or  punijhment  exacted  of  one 
that  hath  offended ,  is  denied ,  there  needs 

no  denunciation ;  for  Princes  are  not  to  Hand 
debating  with  Words  and  Arguments,  being 
injured  beyond  Words:  For  IV ar  undertaken 
to  refiji  violence ,  L  proclaimed  not  by  an  Herald , 
Py  Nature  :  For  it  is  no  more  than  the 
invading  of  one  for  another,  or  taking  of  the 
Goods  of  the  Debtor,  to  anfwer  the  Credi¬ 
tor’s  damage. 

Secondly,  Interpellation  is  introduced  by 
the  Laws  of  Nations,  whereby  Princes  or 
Republics  having  received  injuries,  may  ap¬ 
parently  fhew  that  they  had  no  other  way  to 
recover  their  own,  or  that  which  is  due  to 
them  :  for  fuch  Interpellation  following  after 
injuries  committed,  confdtutes  that  Prince 
or  State  in  a  fault  that  fhall  not  render  fatiff 
faliion . 

Thirdly,  Admitting  that  Interpellation  hath 
gone,  and  fatisfadHon  hath  been  required  for 
the  damage,  and  no  fatisfadlory  return  hath 
been  made,  whether  then  the  Ships  or  Ter¬ 
ritories  of  the  enemy  may  be  aflaulted  :  And 
for  that  it  has  been  conceived  they  may,  for 
denunciation  is  no  more  but  to  fignify  that 
the  Parties,  againft  whom  the  fame  is  com¬ 
menced,  are  unjuft  and  will  not  do  rights  and 
therefore  War  is  begun  by  the  Supreme  Power.  Now 
Princes  or  Republickshaving  done  that  which 

by 


fid-  Mariq- 
nam  2^7.  13. 

I .  Hatch  Hifi . 

FI.  Cr.p.161 , 

362,  &c. 

Denunciation 
is  either  con- 
•ditionate  or 
pure:  Condi- 
tionate  where 
it  is  joined 
with  remand¬ 
ing  of  things, 
and  in  the 
naiiieolr^j  re- 
fstites  the  He¬ 
ralds  Law, 
called  pus fe- 
ciqle,  cornpre- 
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the  Law  01  Natuic  they  were  not  obliged  bended  not 
to  do,  that  is,  after  a  wrong  done,  abftained  °.n,y  v'ndica- 
from  War  by  Friendly  demanding  of  Satif-  ^  by.  ri.Sht 
faction  or  Reparation  (which  is  required  only  bufalfoTe’ 
by  the  Laws  of  Nations)  and  public  Juftice  profecution 
being  denied  them,  there  remains  no  other  op  tbat  which 
or  further  obligation  on  the  State,  the  fame  is  du,e  l,P°.n 

amounting  to,  and  indeed  is  an  apparent  de-  m^nll  caufe!' 
fiance ;  and  Proclamation  is  no  other.  Severus. 

XXI.  True  it  is,  that  while  the  Romans - ad  10. 

were  uncorrupted  in  their  Difcipline,  they  explains 

,  i-i  3  it  lightly, 

thence  W3.s  that  in  the  Forms  to  be  rendered ,  to  be  fatisfied ,  to  be 

yielded where  to  be  yielded,  as  we  have  faid  elfewhere  is  to  be  under¬ 
wood,  unlefs  they  that  are  called  upon  will  rather  punifh  the  guilty 
themfelves :  This  requiring  of  things  Pliny  certifies  was  named  Cla- 
rigation,  lib.  8. 


were  religioufly  fcrupulous  in  beginning  a 
War;  for  they  never  fent  forth  their  Armies 
till  they  had  fought  for  Juftice  in  the  tradts 
of  Peace,  and  after  the  publick  promulga¬ 
tion  of  their  intent.  Such  alfo  was  the  inte¬ 
grity  of  the  Ach<eans,  before  they  had  fore¬ 
warned  the  enemy  to  a  defence.  Machiavtl 
commends  the  fimplicity  of  the  antient  Flo¬ 
rentines,  that  enterprized  no  hoftility  on  their 
neighbours  till  they  had,  by  ringing  a  Bell  for 
the  l'pace  of  a  whole  month,  fummoned  them 
to  a  peaceable  fatisfadtion  or  a  brave  refif- 
tance  :  But  thele  Cuftoms  and  Inftitutions 
are  only  of  fome  Countries,  not  from  the 
Law  of  Nations.  The  white  Rod  among 
the  Greeks ,  the  Turfs  and  Bloody  Spear  among 
^  0  ColcC,  renunciation  of  Friendfhip  and 
Society  (it  there  had  been  any)  thirty  folemn  *  Thethiow- 
days  after  fatisfadfion  demanded,  *  are  ra-  infi  ot  'be 
ther  introduced  by  that  which  we  call  the  jT'T:  and 
Cuftom  or  Law  of  particular  Kingdoms  and  c  idiom  s'  ° 

c  4  States ;  which  did 


2+  Of  SHIPS  of  WAR.  Book  I. 

not  belong  to  States ;  for  there  may  be  War  no  Queftion 

Nations’’,0  introduced,  without  any  folemn  Proclama- 
in  procefs  tion,  as  the  violation  ol  Amballadors,  by  ap- 
of  time  be-  probation  of  publick  Authority  is  an  open 
came  obfo-  denunciation  of  War,  and  upon  the  fame 

third  flnlk  ^ea^0n  Guflavus  Adolphus  invaded  f  the  Ger- 
War  was  at  man  Empire,  without  ever  declaring  War,  to 
once  indi6ted  revenge  the  contumelious  ufage  of  his  Am- 
and  begun,  baffadors  at  Lubeck.  The  form  of  denuncia- 

d'2'l. hb'  tion  of, War. is  either  conditional,  or  abfo- 
t  Phil.  Aria-  iutc  ;  Conditional,  when  reftitution  or  fatis- 
nib  a;  us  Arma  taction  is  demanded  at  the  fame  time  that  the 
Suecica,  j olt  W ar  is  denounced.  A  pure  or  abfolute  de- 

Zo’uch  'dejure  nunciation,  is  that  which  efpeci&lly  is  called 
Feciali ,  part,  Indiflion  or  1  roclamation,  which  is  either 
2.  fia.  io.  when  the  other  Party  hath  already  begun  the 
qu.  An  helium  War,  or  when  he  himfelf  hath  committed^ 

Zpaindiaio- that  which  deferves  to  be  punilhed,  See  £y- 

ne moujere  lice-  FlTlpleS,  (j'/Ot*  lib.  ^ .  C .  ^ ,  8,  J, 

«t  ?  XXII.  But  if  War  be  indifted,  or  is  be- 

gun,  againft  him  who  hath  the  higheft  pow¬ 
er  over  the  people,  it  is  fuppofed  to  be  pro¬ 
claimed  againft  all  his,  not  only  Subje&s, 
but  thofe  who  Will  join  themfelves  unto  him, 
as  being  an  acceffion  to  his  party.  And  this 
is  that  which  the  Law  interprets,  the  Prince 
DijftdatoVrin -  being  defied ,  bis  adherents  alfio  are  defied ;  for  to 
Ape,  dijfidati  proclaim  a  War  is  to  defy,  which  is  to  be 
Jimt  ejm  aA  imderftood  of  that  fame  War  which  is  waged 

dus  ad  Leg.  2.  againft  him  t0  whom  it  is  induced,  as  when 
C.  deServ.n.  War  was  denounced  againft  Antiochus ,  they 
7°-  were  not  pleafed  to  denounce  it  againft  the 

Adtohans  apart,  becauie  they  had  openly  join¬ 
ed  themfelves  with  Antiochus :  The  Heralds 
Lrj.  lib.  36.  aniwered,  Adtolians  have  declared  War  of  their 
own  accord,  againfi  themfelves  \  but  that  War 
being  ended,  if  another  People  or  King,  for 

fupply 
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fupply  of  Aids,  is  to  be  warred  againft,  that 
the  effefts  of  the  Laws  of  Nations  may  fol¬ 
low,  there  will  be  need  of  a  new  Indication, 
for  now  he  is  not  looked  upon  as  acceftary,  but 
principal:  Wherefore  it  is  rightly  faid.  That  Idem  did  pot  cjt 
by  the  Law  of  Nations,  neither  the  War  ofde  hello  foao- 

%  Manlius  upon  the  Gallo-Greeks ,  nor  of  Ceefar  "onafpria - 
upon  Arioviftus  was  lawful.  For  they  were  mo  quondam 
not  aftaulted  now  as  an  acceflion  of  a  Neigh-  <iuxiliatos>  dt 
hour’s  War,  but  principally  :  To  which  pur-  3ut&** 

pole,  as  by  the  Law  of  Nations  Indication,  ^h^Didymms 
lo  by  the  Roman  Law  a  new  Command  of 
the  Roman  People  was  neceflary.  For  what 
was  faid  in  the  propofal  againft  Antiochus : 

W as  it  their  Will  that  War  fhould  he  entered  Li<vius>  lik 
with  King  Antiochus  and  thofe  that  followed  3^  42* 
his  Party  (which  was  obferved  alfo  in  the  De¬ 
cree  againft  King  Perfeus)  feems  truly  under- 
ftood  lo  long  as  the  War  continued  with  King 
Antiochus  or  Perfeus ,  and  thofe  that  really 
im mixed  themfelves  in  that  War. 

XXIII.  Now  the  true  Reafon  wherefore 
Nations  required  Denunciation  to  that  War 
which  was  laid  to  be  juft  by  the  Law  of  Na¬ 
tions,  was  not  that  Force  fhould  not  be  of¬ 
fered  privily,  or  carried  on  by  deceit,  for 
that  pertains  more  to  the  excellency  of  their 
Valour  than  to  ftricft  Right;  (for  fome  Na¬ 
tions  ('as  we  have  read)  have  appointed  their 
Enemy  the  time  and  place  of  Battle)  but 
that  it  might  certainly  appear  the  War  was 
not  waged  by  a  private  undertaking,  but  by 
the  will  of  either  people  or  their  heads.  Ser- 
vius  Honor  at  us  when  he  had  deduced  the  O- 
riginal  of  the  Pleralds  Law  from  Ancus  Man - 
Hus,  and  further  -from  the  Equicola ,  faith, 

Phat  if  at  any  time  Men  or  Beajls  were  by  any 
Nation  taken  from  the  People  of  Rome,  the 

Pater 
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Pater  Fatratus  went  with  the  Heralds  (that 
is,  Priefts;  who  have  Authority  in  making 
^is  Tm™ C~  ^ea£ues’  an d  finding  before  the  Bounds ,  with 
'rapJhTlicL  a  loud  voice  pronounced  the  caufe  of  the  War ; 
bit,  M  and  if  they  would  not  reftore  the  things  taken , 
or  deliver  up  the  Authors  of  the  Injury,  he 
threw  a  Spear ,  which  was  the  beginning  of  the 
fight ,  and  thenceforth  it  was  lawful,  after  the 
manner  of  War,  to  take  the  Spoil. 

XXIV.  War  is  not  only  lawful  againft 
thofe  that  are  our  Enemies,  but  likewife 
again!!  thofe  that  fupply  them  ;  but  yet  we 
muft  diftinguifh  of  the  things  themfelves.  For 
fome  things  there  are  that  have  ule  only  in 
War,  as  Arms :  Some  that  have  no  ufe  in 
War,  as  thofe  that  ferve  for  pleafure  :  Some 
that  have  ufe  both  in  War  and  out  of  War, 
as  Money,  Corn,  Victuals,  Ships  and  things 
belonging  thereto. 

1.  it  is  plain,  that  by  the  firft  he  is  my 
Enemy  that  fupplies  my  Enemies  with  things 
neceffary  for  the  War. 

2.  But  by  the  fecond  he  is  not,  according 
French '  and  to  that  of  Seneca  :  I  will  not  help  him  to 
Diitch  m  en-  Monies  to  pay  his  Guards ;  but  if  he  fhall  de- 

^Engiifi  \itxx-  fire  Marbles  and  Robes ,  fach  things  hurt  not 
ter  with  both,  others,  only  they  minifter  to  his  luxury:  Sol - 
the  latter  per-  diers  and  Arms  I  will  not  fupply  him  with  ;  if 
jpltte/  Ki C  ^je  fGr  Players  and  Recreations  to  fof - 

to  build  aVef- ten  ^°ls  fiercencfs’>  I  will  gladly  offer  to  him  : 
fel  of  Pleafure  Ships  of  War  I  will  not  fend  him,  but  fuch  as 
s sPcrt/mouth ,  are  for  Pleafure  and  Ofientation  of  Princes 
which  was  fpcrting  in  the  Sea,  I  v/ill  deny  to  give  to 

France°, ard  one  t^at  purpofes  the  deftrudtion  of  another’s 
was  no  breach  Country  thofe  things  that  are  eifential,  for 
of  the  Neu-  it  is  a  bounty  not  to  be  allowed  of. 
trahty,  Anno  But  in  the  third,  which  is  a  doubtful 

*6/6‘  ufe,  there  the  Fate  of  the  War  is  to  be  con¬ 
sidered  :  For  if  I  cannot  defend  myfelf  un- 

lefs 
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lefs  1  intercept  the  things  fent,  neceflity  will 
then  give  right,  but  with  the  Burden  of  Re- 
flitution  %  except  fome  other  caufe  accede  ;  *Grotiusinju - 
but  if  the  apportation  of  thofe  things  hinders  re  belli  ^  Pa~ 
the  execution  of  my  right,  and  he  could  €*\  *?'  3* 
know  fo  much  who  brought  them,  as  if  I  *  V  5 
had  driven  the  Enemies  fleet  into  a  Port  or 
Haven,  or  had  ftraitened  a  Town  with  a  The  Englijh 
Siege  or  Blockade,  and  were  now  in  expedta-  ^ 
tion  of  their  yielding  or  compounding,  there  Fleet 
is  no  queftion  but  he  that  fliall  in  fuch  cafe  into  Bergen, 
fuccour  my  Enemy,  ought  in  Juftice  be  made  and  the  Dane 
liable  for  the  Damage  I  have  fuftained  thro’  clTthem^” 
his  means :  Like  a  Goaler  that  fliall  wilfully  gainftThe1" 
fuffer  my  Prifoner  to  efcape  ;  or  one  that  League  and 
hath  refeued  my  Debtor  juftly  detained  by  t}]e  Laws  of 
me  for  my  damage,  whereby  I  am  injured, 
and  according  to  the  meafure  of  my  Lofs  his  ruing  War 
Goods  alfo  may  be  feized  and  brought  into  was  account- 
fuch  a  ftate,  to  the  end  I  may  obtain  a  juft  ed  juft  on  the 
fatisfaftion.  But  if  he  hath  not  yet  done  any 
damage,  but  hath  been  whiling  to  do  it,  there  part** 
will  be  a  right  by  retention  or  ftaying  of  the  in  verb.  Re - 
Ship  and  Goods  to  compel  him  to  give  Qd\\-ftItut'  P*  3-§* 
tion  for  the  future ;  but  if  my  Enemies  in- 
juftice  towards  me  be  moft  evident,  and  a 
Nation  that  ought  to  be  Neuter  confirm  him 
in  that  moft  unjuft  War,  in  that  cafe  it  will 
not  only  Civilly  be  liable,  but  Criminally  as 
one  that  refeues  a  Pirate  manifeftly  guilty 
from  the  Judge  at  the  very  Bar ;  and  there¬ 
fore  it  will  be  lawful  to  determine  againft 
him  by  fuch  meafures  as  are  neccffary  and 
meet  for  his  Offence :  Wherefore  within  thofe 
rules,  he  may  be  fpoiled  of  Ship  and  Lad¬ 
ing  ;  and  that  is  the  true  reafon  why  Indic¬ 
tion  or  publick  Proclamation  by  internal 
right  ought  to  be  denounced,  that  fo  other  Na¬ 
tions  may  fee  they  have  a  juft  caufe  whocom- 

mence<4 
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menced  the  War,  and  that  they  ought  not  to 
be  impeded  in  the  acquiring  due  fatisfa&ion. 

And  though  Neuters  are  not  compellable, 
by  the  rigour  of  War,  to  afford  Affiftance 
to  either  Party  without  the  Will  of  the  other, 
yet  fuch  may  the  emergency  of  the  cafe  be, 
that  if  enforced,  they  may  lawfully  declare, 
though  to  the  damage  of  the  weaker.  Such 
was  the  cafe,  when  the  Venetians  had  fo  far 
prevailed  againft  the  Turks  in  Candia>  that 
Canea ,  which  they  then  befieged  by  Sea  and 
Land,  was  brought  to  that  extremity,  that  in 
all  human  probability  it  muft  then  have  been 
fpeedily  furrendred,  the  Englijh  Ships  being 
then  at  Smyrna ,  and  preffed  by  the  Turk  to  af- 
fift  the  Grand  Signior  in  the  relief  of  that  City. 
If  the  Perfons  whom  the  Englijh  had  thus  at 
filled,  had  been  Chriftians,  there  is  no  quef- 
tion  this  Auxiliary  Aid  had  been  well ;  but 
to  aftift  an  Enemy  of  Chriftianity  againft 
Chriftians  themfelves  hath  feemed  doubtful : 
But  furely  there  feems  little  reafon  for  fuch 
an  Ambiguity ;  for  if  it  be  lawful  to  make 
League  with  thofe  that  are  Aliens  from  the 
true  Religion  by  the  Law  of  Nature,  then 
there  can  be  no  doubt  but  they  may  be  aid¬ 
ed.  Now  by  the  Law  of  Nature  they  may 
be  entered  into  by  Chriftians  with  luch,  for 
that  Law  is  fo  common  to  all  Men,  that  it 
admitteth  not  any  Difference  of  Religion : 
Nor  was  the  fame  univerfally  forbidden  by 
the  Hebrew  Law,  as  appears  by  Abraham' s. 
Lnns  tonnn  in  aiding  the  wicked  Sodomites  with  his  Arms  ; 
Thargum .  and  that  which  was  very  remarkable,  that  the 

Afmoneans ,  being  exceedingly  fkiiful  in  the 
Vid .  Carolmn  Law,  and  great  Obfervers  of  the  Hebrew 
Holm .  trad.  Rites,  yet  made  Leagues  with  the  Lacedrf - 
z.dlfput.  1 1 2.  monians  an(j  nomans  by  the  conient  of  the 

Priefts 
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Priefts  and  People,  yea  and  publickly  offer¬ 
ed  Sacrifice  for  their  lafety  :  Nor  were  they 
forbidden  by  the  Evangelical  Law,  accord¬ 
ing  to  that  of  Tertullian ,  who  obferves,  That 
fo  long  as  Ifrael  was  only  his  People,  God 
did  juftly  command  mercy  towards  their  Bre¬ 
thren  alone ;  but  after  that,  he  gave  unto 
Chrijt  the  Nations  for  his  inheritance ,  and  the 
ends  of  the  Earth  for  his  pojfeffton ,  and  that 
began  to  be  paid  which  was  promifed  in  Ho - 
fea9  They  that  were  not  my  People  floall  be  my 
People ,  and  the  Nations  that  had  not  obtained 
mercy  fhall  obtain  mercy  \  From  that  time 
Chrift  hath  extended  unto  all  the  Law  of 
fraternal  benignity,  excluding  none  from  our 
CompafTion,  no  more  than  from  his  Voca¬ 
tion  :  From  whence  it  follows,  that  the  ac¬ 
tion  of  thofe  Captains  being  then  in  the  pow¬ 
er  of  the  ' Turk ,  was  lawful  in  the  aftifting 
them  againft  the  Venetians . 

XXV.  And  altho’  the  Goods  of  Friends, 
according  to  the  circumftance  of  the  cafe, 
may  be  preferved  by  adjudication,  and  re- 
ftored  to  their  owner;  yet  all  manner  of 
Goods  have  not  that  privilege  :  For  though 
the  Freedom  of  Trade  preferves  the  Goods  of 
Friends,  againft  the  rigor  of  JVar,  yet  it  does 
not  thofe  Goods  that  J apply  the  Enemy  for  War, 
as  Money ,  Victuals,  Ships ,  Arms ,  and  other 
tilings  belonging  thereto :  For  to  lupply  an 
Enemy  that  invades  our  right,  or  feeks  the 
deftruftion  of  our  Countries,  is  a  liberality 
not  to  be  allowed  of,  and  it  certainly  Hands 
with  neceftity,  that  if  I  cannot  fafely  defend 
my f elf  or  endamage  my  Enemy  without  inter¬ 
cepting  the  things  fent ,  it  may  juftly  be  done  : 
But  when  iuch  goods  are  feized,  whether 
they  give  the  Captor  a  right  of  Property,  or 

right 
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right  by  Retention,  to  compel  that  neuter 
Nation  to  give  Caution  for  the  future,  by 
Ho  ft  ages  or  Pledges ,  not  to  fupply  the  Enemy, 
may  be  a  queftion.  The  Romans  who  had 

Camb den  vide  brought  Vidtuals  to  the  Enemies  of  Carthage , 

1 595 * 1  ^  were  taken  by  the  Carthaginians ,  and  again 

rendered  upon  requeft  ;  the  Hollanders  in  the 
heat  of  the  War  between  Sweden  and  Poland , 
never  fuffered  themfelves  to  be  interdicted 
with  either  Nation  ;  the  fame  State  when 
they  had  War  with  Spain ,  intercepted  the 
French  Ships,  palling  to  or  from  Spain ,  but 
reftored  them. 

Plutarch .  And  Pompey ,  in  the  Hiftory  of  the  Mithri- 
datick  War,  fet  a  Guard  on  the  Bofphorus ,  to 
obferve  if  any  Merchant  failed  in  thither; 
whofoever  did,  and  was  taken,  was  furely 
put  to  Death  ;  fo  Demetrius  when  he  pof- 
fefled  Attica  with  his  Army,  having  blockt 
up  Athens ,  hanged  up  both  the  M after  and 
Commander  of  a  Ship,  who  attempted  to 

Meurftusmhls  bring  in  Corn  :  The  Hollanders  having  blockt 
tip  Dunkirk ,  fome  Englijh  Merchants  Ships 
did  attempt  to  enter,  but  were  denied  by  the 
Hollanders. 

Moft  certain,  if  a  Neuter  Nation  had  had 
notice  of  the  War,  and  Caution  given  them 
( as  is  ufual)  not  to  fupply  the  Enemy  with 
the  Counterband  Goods,  as  they  call  them ; 

Vide  Tit.  Cu-  if  fuch  be  the  cafe,  the  prize  is  become  ab- 
ftoms*  iolutely  the  Captor's.  So  Queen  Elizabeth 
did  when  (lie  feized  on  the  6o  Sail  of  the  Han - 
fiatick  Towns ,  who  were  carrying  of  Goods, 
ropas  contrabanda ,  to  the  Spaniard  her  Enemy  ; 
fhe  condemned  them,  and  made  them  ablb- 
lute  prize  ;  For  as  neuters  are  not  compellable 
by  the  rigour  of  IF to  give  any  thing  a  gain  ft 
l heir  Will ,  fo  muft  they  not  againft  the  Will  of 

each 
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each  Party  afford  fuch  things  as  may  damage  one  Own,  45. 
another.  For  Perfons  or  Nations  having  had 
notice  of  the  War,  which  is  done,  and  Cau¬ 
tion  given  fometimes  by  Proclamation ,  or  fome 
other  publick  Edifr,  fignifying  the  right  of 
their  Caufe,  and  fhall  afterwards  gather  to, 

and  affift  the  Enemy,  whether  Afiociates,  Bald,  ad  l  2. 
Neuters,  or  Subjects,  the  fame  yields  a  right ,  c.  de  Seven  yo. 
fo  far  as  to  them,  not  only  to  the  charge  and  Ullcler  the 
damage  that  may  fall  thereby,  by  makino-  NamcofCon^ 

them  prize  ;  but  may  make  them  obnoxious  be  compre-7 
to  punifhment :  For  it  is  the  Duty  ofthofe  that  hended  Arms 
abfiain  from  War  to  do  nothing  for  the  ftrsngth -  only>  as  pie- 
ning  of  him  who  maintains  a  bad  Caufe ,  whereby  fs  °rdj 
the  motions  of  him  that  wageth  a  juft  War  may  Simple* 
be  retarded  ;  and  where  the  caule  is  doubtful  ments  be- 
they  ought  to  fhew  themfelves  equal  to  both,  Ionging 
permitting  paifage,  baking,  drefling,  and  af-  if?’  pirc“ 

fording  Provifion  for  each  Army  or  Navy.  dcr, Matches, 
Bullets,  Pikes,  Swords,  Lances,  Spears,  Halberts,  Guns'  Mortar- 
Pieces,  Petards,  Cranadocs,  Muf:ct*refts,  Bandaliers,  Salt-petre, 
Mufkets,  Mufket-fhot,  Helmets,  Corflets,  BreaiLp!at<is,  Coats  of 
Mail,^  and  the  like  kinds  of  Armature;  fo  for  Horfes  and  other 
Warlike  Infiruments.  Fide  Marine  Treaty  between  England  and 
Holland ,  Dece?nber  I,  1674.  Art.  3.  Vide  the  Attempt ^made  bf 
John  Burroughs  to  trade  with  the  Swede  exprefly  againll  the  Inter¬ 
diction  of  the  Danijb  King  :  Sir  Walter  Raleigh  ;  l.  5.  c.  1.  §.  10. 

L .  JEmelius  Prater  accufed  the  Fejans  for  So  likewife 
victualling  the  Enemy’s  Navy,  promifing  Ships  Malts, 

them  Wine,  adding.  That  unlefs  they  would  and 
do  the  like  for  the  Navy  of  the  Romans,  he  thought1  or' 
would  account  them  as  Enemies  j  but  com-  afeertained 
mon  Experience  hath  taught  Nations  and  caPable  of 
Kingdoms,  when  they  declare  Neutrality,  to  an 

make  Provifion  by  way  of  League  with  both  Band.  1.  nuU 
die  Nations  at  War,  that  when  itfliould  hap-  lusnunc.lib.  2+ 
pen  the  Armies  of  both,  or  any  draw  towards  ftjudeis  Ca - 
their  Territories,  it  might  be  lawful  for  them lkolu' 

to 
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to  exhibit  the  Common  Offices  of  Humanity  to 
both. 

It  happened  that  about  feven  flout  Mer¬ 
chant  Men  rode  in  the  Port  at  Smyrna ;  the 
General  of  the  Venetians ,  being  jealous  of 
their  joining  with  the  Turkifh  Armado,  de- 
fired  to  know  their  Minds,  who  anfwered, 
they  would  prove  Neuter  in  the  Difpute  ;  but 
afterwards  (though  at  firft  the  Captains  all 
refufed)  upon  the  threatning  of  the  Grand 
Signior ,  to  lay  an  Embargo  on  all  the  Goods 
A  /  0r°^  the  Nation  in  his  Dominion,  and 

1651.  vide  R.  to  make  Slaves  of  their  Perfons  •,  thofe  Cap- 
Cooke  of  the  tains  were  forced  to  join  with  the  Turkifh 
church’s  ftate  porCes,  who  beat  the  Venetians  from  before 

gereqvvhhd  the  Ganea->  an<^  f°  rehev’d  it ;  the  Venetian  Am- 
Trade.  baffador  complained  to  the  then  Powers  in 
England ,  but  could  have  no  Relief,  being 
anfwered,  That  thofe  Ships  being  in  the  Turks 
Power ,  were  fubjeff  to  it  *,  the  accident  being 
fuch  as  made  the  Adtion  lawful,  as  we  have 
afore  remembred. 

Leagues  may  be  made  with  Infidels,  by 
the  Law  of  Nature,  and  likewie  by  that  of 
Religion,  which  is  fo  equally  indulgent  to  ail 
Men,  that  it  will  not  admit  of  any  Diffe¬ 
rence  upon  the  lcore  of  Religion,  Vid.  Ex¬ 
amples  and  Cautions.  Grot.  de  jure  belli  & 
pads ,  lib .  2.  Cap .  15.  §.  8,  9,  10,  11,  12. 
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Of  Letters  of  Marque  and  Reprizal, 

I'  R-ePrrzal>  generally  confidered ',  and  for  what 
Laujes  awarded . 

U.  Whether  unlawful  by  the  Law  of  Nature ,  and  of 
the  Roman  Law .  J 

ill.  Where  lawful  by  the  Laws  of  Nations  at  this 

ledfms  wherefore  they  are  fo  received. 
XV.  Uf  the  Advantages  that  accrue  univ  erf  ally  by 
Juch  Repnzals.  J 

^  c(fential  Caufes  or  Grounds  generally  for 

<yj.je^wardtng  Letters  of  Reprizals. 

VI.  Of  the  effential  Caufes  or  Grounds  particularly 
that  are  requisite  before  they  can  be  awarded  by  the 

\TT\aWn  Natl0.ns  and  °f tJ?is  &e alm . 

^  liv  t!Je  °f binary  and  extraordinary  by  the  Laws 

ofL  ngland. 

VIII.  Whether  the  fame  creates  a  Debt  in  the  Grantee 

t dffh ether  the  Execution  may  be  fufpended. 

IX.  IVhether  the  awarding  the  fame  amounts  to  a 
Breach  of  Peace . 

X.  Of  Letters  of  Reprizal  extraordinary ,  where 
gt  anted \  and  of  what  Force . 

XI.  That  it  conftfts  with  the  Inter eft  of  Princes,  not 
only  to  prevent  thofe  things  that  may  occafion  re- 

prize,  but  likewife  not  to  deny  the  fame,  if  there  bt 
ground  fujficicnt. 

XII.  The  Difference  of  Injujlice  offered  to  Subjects 

affd  to  Foreigners,  and  where  the  one  is  concluded 
the  fame  and  not  the  other. 

XHI  What  is  meant  by  denying  of  Right,  and  doing 

oj  njujltce,  and  where  Reprizal  takes  rootinr,  and 
where  not.  ° 

XIV.  (jf  Reprizals  where  awarded,  for  denying  of 
common  JuJlice,  or  thofe  which  are  called  Letters  of 
JVlarque  in  Cafes  ordinary . 

XV.  Dot  repairing  the  damage  after  Letters  of  Re - 
quejt  creates  a  National  Debt ,  and  is  the  Founda¬ 
tion  oj  Reprizal. 

domicil  not  Origination  fubjefts  to  reprize . 

D  XVI!.  Re- 
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XVII.  Reprizal  not  grant  able,  if  the  Spoil  was  ac- 
cafioned  by  War . 

XVIII.  Of  P  erf  on  s  exempted  from  Reprizal  by  the 
Laws  of  Nations ,  Canon  and  Civil  Law. 

XIX.  Where  Ships  and  Goods  are  fubjeCt  to  reprize , 
and  where  not. 

XX.  When  Right  is  denied ,  whether  Life  is  engaged , 
and  whether  Perfons  refufng  to  yield  may  be  fain. . 

XXI.  Goods  taken  by  Reprize  where  the  Property  is 
altered ,  and  where  not  triable  in  the  Admiralty . 

XXII.  Where  many  Ships  are  prefent ,  and  one  be¬ 
comes  Captor ,  whether  the  Spoil  mujl  be  divided ,  o) 
remain  his  that  became  JVlafer  of  the  Prize. 

XXIII.  IVhere  the  Grantee  of  Letters  of  Reprizal 
may  become  a  Pirate  notwithftanding  fuel)  Com- 

mijfion.  . 

XXIV.  Where  a  Mifcaption  creates  not  an  Injury  in 
the  Grantee ,  nor  fubjeds  him  to  anfwer  Damage  i9 
the  Sufferers . 

XXV.  Of  the  Duties  incumbent  upon  the  Captor ,  and 
whether  the  Goods  taken  are  fubjedto  pay  Cufoms. 

XXVI.  After  the  Debt  and  Damage  fatisfied ,  rejli - 
tution  of  the  Ref  due  ought  to  be  made . 

XXVII.  Contribution ,  whether  it  can  be  by  the  Laws 
of  England  to  him  whofe  Goods  are  taken  by 
Reprize. 

XXVIII.  Where  Commijfons  have  been  awarded  for 
the  enquiring  of  Depredations ,  under  which  the 
Parties  have  fometimes  obtained  Satisfaction. 


Eprifals ,  known  to  us  by  the  Worcl 


Grot.  <!e  Jure  I. 


Belli  et  Pads ,  Reprifalia ,  or  Letters  of  Marque^  in 

hb.  3.C.  2.  §.  Law  haye  other  Appellations,  as  Pignoratio , 


Clarigatio ,  and  Androlepfa ,  &c.  in  Imitation 
of  that  Androlepfa ,  among  the  Greeks ,  to  ieize 
the  three  next  Citizens  of  that  Place,  whither 
the  Murderer  had  fled,  and  was  always  given 
to  him  who  required  revenge  of  the  Offender  ; 
the  word  (Reprifals)  is  from  the  French  re- 
prendre  and  Reprife ,  i.  e.  refumptio ,  that  is, 
to  retake  or  take  again  one,  thing  for  another, 
like  our  Saxon  Withernam.  Though  the 


Aft 
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Aft  is  now  become  lawful  by  the  Law  (in-  Reprizals  are 
deed  confent )  of  Nations ,  yet  muft  it  have  its  ?**  one>  l,otl1 
Standard  mark,  for  the  fame  cannot  be  done  in  the  9°,™* 
by  any  private  Authority,  but  only  by  the  vil  Law ;  Re- 
power  ol  that  Prince  or  Pepublick,  whole  prifalia  ejl po- 
Subjeft  the  injured  Perfon  is ;  nor  is  the  fame  teJias  P‘Sn°- 
gran  table  by  Authority,  but  where  the  Party 

injured  has  Juft  ice  denied  him ,  or  the  fame  terra  debitor 
illegally  delayed •  data  credit  or  i 

damnis  acceptis.  vocabu/ar .  utriufquc  Juris.  27  E.  3.  StaL  V^cafi" ll 
2  Inji.  204,  205.  '  ’  '* 

II.  By  the  haw  of  Nature  no  Man  is 
bound  for  another’s  Aft,  but  only  the  Suc- 
ceffor  of  his  Eftate,  for  that  Goods  and  Ef- 
tate  fhould  pafs  with  their  Burthens ,  was  in- 
troduced  together  with  the  Dominion  of 
Things ;  hence  it  is,  that  the  Son  cannot  be 
molefted  for  the  debt  of  his  Father,  *  neither  *t 
the  Wife  for  the  debt  of  the  Hufband,  nor  dluZVt 
the  Hulband  for  the  debt  of  the  Wife ;  the  cams  c.  tie  ux- 
fame  being  againft  natural  equity,  that  one  orPromar-& 
Ihould  be  troubled  for  the  debt  of  another. 

So  it  is,  that  no  particular  Men  owe,  or  TV  ■ 
are  obliged  for  the  debt  which  the  Community 
owes,  that  is,  if  the  Community  have  any  caique  uni- 
Goods  -,  but  it  Money  be  lent  to  a  Community ,  'll  erf.  notn. 
each  Particular  is  naturally  bound,  as  they 
are  a  part  of  the  whole,  if  the  Stock  publick  qTLJr’opntm 
oe  wanting.  If  one  lends  my  Country  Money  Jed  tanquam 
(fays  Seneca,)  /  will  not  call  myfelf  his  Debtor,  P’^Hcam  pub- 
yet  will  I  pay  my  /hare.  And  again.  Being  one 
of  the  People,  I  will  not  pay  as  for  myfelf,  but 
contribute  as  for  my  Country.  Naturally,  nay,  20.  Cl  cap.  19. 
by  the  very  Roman  Law,  *one  Village  was  *  Leg.,  null  am, 
not  bound  for  the  other,  nor  one  Man’s  Pof- r-  de  Execute 
fe (lions  charged  for  another  *,  no  not  fo  much  f  Exdfisoni- 
as  with  the  L)ebts  publick  •,  the  realon  being  fJ' 

U  2  added, 
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added,  7 hat  it  was  againjl  reafon  for  one  to  be 
charged  with  the  debt  of  another . 

III.  And  though  by  the  Law  of  Nature  one 
Man’s  Goods  are  not  tied  for  the  debts  of 
another,  no  nor  for  tbofe  of  the  Fublick ;  yet 
by  the  voluntary  Law  of  Nations,  the  fame 
might  be  introduced  and  brought  in,  and  the 
fame  may  (land  well  with  the  Laws  of  Nature  ; 
for  that  might  be  introduced  by  Cuftom  and 
tacit  Content,  when  even  Sureties,  without 
any  Caufe,  may  fubjed  and  make  liable  their 
Goods  and  Eftates  for  the  Debts  of  a  Stran¬ 
ger.  So  iikewife  that  for  any  Debt,  which 
any  Civil  Society ,  or  the  Head  thereof  ought 
to  make  good,  or  becaufe  the  Sovereign  or 
Head  hath  not  done  right  in  another’s  Debt, 
but  hath  made  himfelf  liable  to  render  Satif- 
fadion  ;  fuch  a  Society  may  oblige  and  make 
liable  all  their  Goods  corporeal  or  incorpo¬ 
real,  for  the  Reddition  of  Satisfadion. 
Hence  it  was,  as  the  great  Juftinian  obferves. 
In  Nov.  Juft .  That  this  Cuftom  was  conftituted  by  the  Na- 
52. 134-5-  u~  tions ,  grounded  on  the  Urgency  of  human 
nuoocnjuyns  ^ee(j  afterted  with  the  greateft  of  NecelTi- 

Juft.  Inft.  de  ties :  Since  withoift  this,  great  Licence  would 
Jure  Nat.  be  given  and  tollerated  for  the  committing 
of  Depredations  and  Injuries  -,  efpecially  if 
only  the  Goods  of  Rulers  were  made  liable, 
who  feldom  poffefs  any  thing,  that,  for  Satif- 
fadion,  the  injured  may  eafily  come  by ; 
whereas  thofe  private  Men,  whole  Com¬ 
merces  are  various,  may  be  catcht  for  recom- 
pence,  fometimes  with  the  greateft  eafe,  and 
Baldus  3 .  conf.  freeft  from  Danger.  Befides,  the  Owners  of 
58.  Bar  to!  fuch  Prize  being  Members  of  the  fame  Society, 

reyreft.q.  5.  m;ght  more  eafily  obtain  mutual  right  for 
ad  ter.  num.  9.  fatjgfa(cj.j0n  0f  the  injur’d,  and  their  own  fu¬ 
ture  indemnity  than  Foreigners  could,  who 

without 
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without  liich  a  Tye  would  be  very  little 
regarded. 

IV.  Befides,  the  Benefit  of  this  Obligation 
was  common  to  all  Nations,  i'o  that  they 
which  were  one  l  ime  grieved  with  it,  ano¬ 
ther  time  might  be  eafed  by  the  fame.  More¬ 
over  that  this  Cuftom  was  received,  appears 
not  only  out  of  full  Wars  which  Nations 
wage  againfl  Nations  (for  in  thefe  what  is  ob- 
ferved  may  be  feen  in  the  Forms  of  the  an¬ 
cient  Denunciations.  Populis  pr if  corum  La-  Liv.Ub.  1. 

tincrum ,  hominibufque ,  prifeis  Latinis  helium 
indico  facioque.  So  likewife  in  the  Propolal : 

V  client,  juberent  Philippo  Regi ,  Mac  edonibufque  Lib  3  1 
quifub  regno  ej us  effmt ,  bellum  indici.  And  in  *  J  ’ 
the  very  Decree  or  Proclamation  itfelf: 

Populus  Romanus  cum  populo  Hermundulo  homi-  Gellius,Hb.\6 . 
mbufque  Hermundulis  bellum  juffit )  but  alfo  cap.  4. 
where  Wars  are  not  come  to  that  fulnefs  of 
War,  yet  there  is  need  of  a  certain  violent 
Execution  of  Right,  that  is,  imperfed  War. 

Agefilaus  of  old  fa  id  to  Pharnabazus ,  a  Sub- 

jeft  to  the  King  of  Per/, a.  We. ,  O  Pharna-  Plutarch  A 

bazus,  when  we  were  the  King's  Friends ,  car- Jil. 

ried  ourfelves  like  Friends  towards  all  his ,  and 

being  now  become  his  Enemies ,  we  carry  our- 

fepves  like  Enemies  \  wherefore  feeing  you  will 

be  one  of  the  things  that  are  his ,  we  do  juftly 

oppofe  him  in  you.  A  fpecies  of  this  fort  of 

Execution  by  Reprizal  was  that  which  the 

Athenians  called  apprehenfion  of  Men,  of 

which  the  Attick  Law  (as  Nlv.  Rous  obferves)  .  ,  ,  . 

V  one  have  force  offered  him  and  die,  his  Kinff  AtVi?** 
men  and  Friends  may  apprehend  Men,  till  either 

the  Manf  ay er  be  duly  p  unified  or  yielded',  but 
it  is  lawful  to  apprehend  three  Men  and  no 
more.  By  which  it  plainly  appears,  that  for 
the  deot  of  the  City,  which  is  bound  to 

D  3  punifb 
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punlfh  her  Subjeds  that  have  hurt  others,  is 
Herod,  to  tied  a  certain  incorporeal  right  of  the  Sub- 
whom  it  wasje&s,  that  is,  the  liberty  of  taking  whom 
not  lawful  to  tjlfcy  p}eafe5  and  doing  what  they  will :  So 

^riiniUhe  r’iat  fuch  Perfons  fo  taken  by  that  Law, 
Arabians ,  might  be  made  Slaves,  until  the  City  did  that 

might  lawful-  which  by  Law  fme  was  obliged  to  perform, 
ly  ufe  pig u°-  jn  LLe  manner  to  recover  a  Citizen  taken 
HI  6.  Captive  by  manifeft  Injury,  are  the  Citizens 
*  1  "  of  that  City,  v/here  the  Injury  was  done,  re¬ 

tained  by  Reprize.  Wherefore  at  Carthage 
they  would  not  fuffer  Arifton  theTyrian  to  be 
Liv.  lib.  34.  taken ;  for,  faid  they,  the  fame  will  befal  the 
Carthaginians  at  Tyre,  and  in  other  Towns  of 
Trade ,  whereto  they  often  refort . 

V.  A  due  Adminiftration  of  Juftice  is  not 
the  leaft  fenfe,  wherein  Princes  are  ftiled 
Gods :  To  deny  or  delay  Juftice  is  Injuftice ; 
Juftice  is  every  Man’s  right,  who  hath  not 
forfeited  what  he  might  claim  by  the  Jus 
Gentium . 

C.  Si ' fent entire  If  therefore  the  Party  cannot  obtain  his 
c.  1 6.  de  Senet.  Definitive  Sentence  or  Judgment ,  within  a  fit 
excom.  m  6  tjme  againft  the  Perfon  of  whom  he  com- 

‘luitftituerc  P!ains>  or  if  there  be  a  Judgment  given 
de  rei  v indk .  againft  apparent  Right  and  Law ;  yet  if  no 
Relief  can  be  had,  the  Bodies  and  Moveables 
of  his  Subjeds,  who  renders  not  right,  may 
be  taken. 

VI.  In  the  Profecution  of  which  there  muft 
be, 

1.  The  Oath  of  the  Party  injured,  or  other 
fufEcient  proof,  touching  the  pretended 
Injury,  and  of  the  certain  Lofs  and  Da¬ 
mage  thereby  fuftained. 

2.  A  Proof  of  the  due  Profecution  for  the 
obtaining  of  Satisfadion  in  a  legal  way. 

3.  Protelation  or  denial  of  Juftice. 

4.  A  Com- 
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4.  A  Complaint  to  his  own  Prince  or  State. 

5.  Requifition  of  Juftice  by  him  or  them, 
made  to  the  Supreme  Head  or  State,  where 
Juftice  in  the  ordinary  courfe  was  denied. 

6.  Perfiftency  ftill  in  the  denial  of  Juftice. 

All  which  being  done,  Letters  of  Reprizal 

under  fuch  cautions,  reftridlions  and  limita¬ 
tions  as  are  confonant  to  Law,  and  as  the 
fpecial  cafe  may  require,  may  iftuc  not  only 
by  the  Jus  Gentium  and  Civile ,  but  by  the  #  Magna 

antient  and  municipal  Laws  or  the  Kingdom*.  CbartaC.  30. 

1  the  latter 


Claufe.  Clauf.  7.  Johan.  Retr.  m.  22.  Pat.  15.  E.  3.  fart.  2.  darf. 
48.  Pat.  23.  H.  6.  part  2.  dorf.  14,  15. 

VII.  The  Reprizals  grantable  by  the  Laws 
of  England ,  are  of  two  forts.  Ordinary  and 
Extraordinary.  The  Ordinary  are  either  with¬ 
in  the  Realm  or  without,  and  are  always 
granted  where  any  Englijh  Merchants  or  their  p-tZt  //  pj . 
Goods  are  fpoiled,  or  taken  from  them,  in  Bre.  114. 
parts  beyond  the  Sea  by  Merchants  Strangers,  1 29- 
and  cannot  upon  Suit,  or  the  King’s  demand-  5 
ing  of  Juftice  for  him,  obtain  the  fame,  he  ijorfA*.  Xj% 
fhall  have  upon  Teftimony  of  fuch  profecu-  22&M.  5.6. 
tion,  a  Writ  out  of  the  Chancery  to  arreft  the  Lpar.z.^dorft 
Merchants  Strangers  of  that  Nation  their  ^  ^ 
Goods  here  in  England  \  the  which  is  grant-  c(orjt  2.  y  4 
able  to  the  Subjedt  oppreffed  of  Common  Right,  Lift.  124. 125. 
by  the  Chancellor  or  Keeper  of  England ,  who  al-  lM-  Lcx* 
ways  in  fuch  cafe  hath  the  approbation  or  the  l  ffaje*s  Hljp 
King  or  Council,  or  both,  for  his  fo  doing  *,  pi.Cr.p.xtz. 
the  other,  which  is  for  fatisfadfion  out  ol  the  l  Hey  are  ei- 

Realm,  is  always  under  the  Great  Seal.  thcj1>  1,1  artl‘ 
5  J  cular  to  par¬ 

ticular  Perfons  upon  particular  Occafions ;  or,  2.  General,  which, 
hath  in  a  great  Degree  the  Effedt  of  a  War,  though  it  is  not  a  regu¬ 
lar  War.  See  for  more  Matter  the  Place  cited  ;  or  above,  Chap .  1.. 
SeB.  6. 

VIII.  But  Letters  of  Reprizal  granted  in 
the  Ordinary  way  for  reparation  out  of  the 

D  4  Realm* 


40 


Of  LETTERS  of  Book  I. 

Realm,  which  are  always  under  the  Great 
Seal  of  England ,  cannot  be  revoked,  (though 
perhaps  in  point  of  State  there  may  be  a  fuf- 
pending  the  Execution  of  them  for  reafon 
grounded  on  the  publick  good)  and  the  rea¬ 
fon  wherefore  they  cannot  be  annulled  or  re¬ 
voked  is,  becaufe  after  the  Perfon  injured 
leg.  quirefti-  hath  petitioned,  and  hath  according  to  Law 

TiZ/Srd  made  out  '°y  Pro°f  his  lofs,  and  Letters  of 
*Uinclc'  Requeft  have  gone,  and  no  reparation  made, 
then  the  Letters  Patents  of  Reprizal  being 
fealed,  the  lame  does  immediately  create  and 
veil  a  National  Debt  in  the  Grantee,  to  be  fa- 
t  is  fed  in  fuch  manner  and  by  fuch  means,  as 
the  lame  Letters  Patents  do  direft  out  of  the 
Goods  and  iiftates  of  his  Subjects,  who  re- 
Vide  Treaty  ftfies  or  protelatcs  to  do  right  (however,  as 
j6l)6.  Breda,  the  King  hath  the  Legiflative  power  of  Peace 
Ar:'  5*  and  War  in  a  publick  Treaty  for  the  Nation’s 
good,  they  may  be  mortified,  and  then  re¬ 
voked  by  the  Great  Seal  in  purfuance  of  that 
Treaty.; 

Nor  do  I  fee  it  an  aft  unjuft  internal  to  deny 
tne  execution  of  fuch  Letters  Patents,  accord¬ 
ing  to  that  of  St.  Pauly  All  things  are  lawful 
for  me,  hut  all  things  are  not  expedient .  Now 
to  the  true  Interpretation  of  the  word  lawful 
ftriftly,  it  is  to  do  a  thing  without  violating 
the  Rules  of  Piety  and  Charity.  Now  there 
are  many  things  amongft  men  which  are  not 
internally  juft,  and  cannot  be  done  without 
violating  tne  i^aws  or  Chanty,  yet  are  lawful 
Quintilian,  to  be  done,  as  in  the  Law  of  the  XII.  Tables , 
the  Creditors  might  divide  the  Debtor's  Body 
amongft  them.  So  in  acquiring  fatisfac- 
tion  for  Damages,  the  Lives  and  Goods  of 
Innocents  may  be  involved  in  Death  and  De- 
ftruftion,  whofe  peaceable  Traft  in  Com¬ 
merce 
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merce  never  gave  them  knowledge  of  this 
■privatum  Bellum ,  nor  were  they  Aftors  in 
the  Injury  original  ’Tis  true  externally,  ac-  dat  , 
cording  to  that  of  Lucan,  That  Prince  or  State  jujia  negat . 
that  dents  me  right,  gives  me  all.  But  the  q  ^ 
incomparable  Cicero  obierves,  Lhat  there  are  Balbof 
feme  Offices  to  he  done  to  them  from  whom  you 
have  receiv  d  an  Injury,  for  revenge  and  puni fo¬ 
ment  miift  have  a  meafure .  Now  if  the  iu- 
preine  Power  does^  think  that  the  Execution 

°L  'ruc^  ^ctters  eft  Reprizal  cannot  well  be 

effected  w  ithout  endangering  the  f^eace  of 

both  Eftates,  there  may  be  a  juft  caufe  to 

refpite  the  Execution  till  a  time  more  conve-  M  enim  aU 

ment  may  occur,  ^  for  that  the  Lives  and  quid  quod  non 

Eitates  of  thoufands  may  be  involved  in  the  °Porteatyetiam 

repairing  of  one  Injury,  private  and  peculiar  ldem 

Eor  do  I  fee  the  fame  to  appear  repugnant  to^™  M,lone‘ 

the  Laws  pofitive  that  have  been  rmide  for 

the  awarding  thole  Commiffions.  ’Tis  very 

true  the  +  Statute  reciting,  “  That  at  the  UHen... 

grievous  Complaints  of  the  Commons  of 
“  England,  who  had  buffered  many  Wrongs 
and  Injuries  in  the  Lofs  of  their  Ships  and 
Gaodf  upon  the  main  Sea  againft  Leagues, 

^  fafe-Condufts,  and  I  ruces  which  were 
broken  by  the  Subjects  of  other  Nations, 
the  fame  Parliament  reciting  their  willing- 
nek  to  provide  Remedy  and  Relief  for  the 
grieved,  by  fpoil  and  injuries  done  unto 
them  beyond  the  Seas,  upon  Complaint 
to  the  Keeper  of  the  Privy-Seal  (on  full 
evidence  Ihewn)  he  fliall  fign  Letters  of 
Requeft  to  demand  reftitution  and  repara¬ 
tion  to  the  Parties  grieved:  Which  if  not 
made  in  convenient  time,  then  the  Lord 
-  hancellor  of  England  lliall  grant  Letters 
01  Reprizal  in  due  form  of  Law  for  the  In- 

“  demnity 
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u  demnity  of  the  Perfons  interefted  and  in- 
<c  jured.”  Yet  this  does  in  no  refpeft  re- 
ftrain  the  King’s  Prerogative  and  Authority, 
which  he  had  at  the  Common  Law  in  the 
judging  the  conveniency  and  time,  when  to 
be  executed.  Nor  does  the  fubfequent  Sta- 
1 14^4^4.  tute  f,  reciting,  “  Whereas  divers  great 
<c  Offences  were  often  committed  againft 
“  Leagues,  Truces  and  Amities  between  the 
iC  King  and  other  Princes  or  States,  againft 
“  fafe-Condufts  and  Licences,  and  againft 
cc  the  Laws  and  Statutes  of  the  Realm  (in 
<c  that  cafe  made  and  provided)  to  the  great 
“  (lander  of  our  Sovereign  Lord  the  King, 
“  and  the  Damages  of  the  good  Subjefts  the 
<c  Commons  of  England .  It  was  therefore 
u  Ordained,  Eftablifhed,  Enafted,  and  Con- 
66  firmed  by  the  Confent  of  the  Lords  Spi- 
“  ritual  and  Temporal,  and  Commons  af- 
cc  fembled  in  Parliament,  That  all  Statutes 
<c  and  Ordinances  againft  the  Offenders  of 
“  Leagues,  Truces,  fafe-Condufts,  and  Ami- 
<c  ties  fhall  be  in  full  force,  excepting  the 
“  Claufe  in  the  Aft  which  made  it  H  igh 
<c  Treafon  in  the  Second  Year  of  Hen .  V.’3 
Therefore  it  is  plain,  there  were  Statutes 
made  for  the  more  effectual  providing  for  the 
Subjeft,  and  Letters  of  Reprizals,  they  be- 
t  Johan.  Reg .  jng  granted  long  f  before  the  Statutes,  and 
memh.  22.  ^  Prerogative  not  the  leaft  dimi- 

part.z.dorf.Afi  nifhed,  but  remaining  at  the  Common  Law 
to  judge  when  expedient. 

IX.  And  fince  the  granting  of  Letters  of 
Reprizal  does  not,  in  the  ordinary  way  for 
particular  fatisfaftion,  amount  to  a  breach  of 
the  Peace,  I  have  thought  fit  for  the  excel¬ 
lency  and  care  that  is  had  in  the  compofing 
and  framing  of  them,  to  recommend  one  that 

was 
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granted  upon  Solemn  Advice,  and  for  the 
Reafons  therein  mentioned. 

X.  The  Extraordinary  are  by  Letters  of 
Marque ,  for  reparation  at  Sea,  or  any  place 
out  of  the  Realm,  grantable  by  the  Secretaries 
of  State,  with  the  like  approbation,  of  the 
King  or  Council,  or  both-,  but  they  are  only 
during  the  King’s  Pleafure,  and  to  weaken  the 
Enemy  during  the  time  of  War,  and  may  at 
any  time  be  revoked. 

XI.  As  Princes  by  the  Laws  of  Nations  are 
refponfible  for  injuries  publick ,  fo  fhould  they 
by  the  moll  prudent  ways  imaginable  prevent 
thofe  that  are  private ,  not  fuffering  Foreign¬ 
ers,  if  pofiible,  to  receive  wrongs  in  their 
Countries :  For,  as  the  Florentine  obferves, 
If  a  Man  be  exceedingly  offended ,  either  by  the 
publick ,  or  by  any  other  private  hand ,  in  a 
Foreign  Nation ,  and  cannot  obtain  reparation 
according  to  Juftice ,  he  will  never  leave  blow¬ 
ing  the  Coals ,  or  ceafe  promoting  the  injury ,  till 
the  flame  break  out  into  War ;  in  which  he 
cares  not  if  he  fee  the  ruin  of  that  Kingdom  or 
State ,  where  he  received  his  wrongs. 

Nor  fhould  the  Prince  or  State  of  the  Per- 
fon  injured,  value  his  Misfortune  at  fo  low 
a  Rate  as  to  deny  him  Letters  of  Requeft, 
for  that  were  to  heap  up  injury  upon  injury  ; 
but  likewife,  if  Juftice  be  denied  after  fuch 
requeft,  to  arm  him  with  power  to  take  fa- 
tisfaftion  by  reprife,  vi,  mam  £s?  militari. 

Generally  there  always  proceed  Letters  of 
Requeft,  two  or  three,  more  or  lefs  ;  and 
according  to  the  fatisfadtion,  fufficient  or  in- 
fufficient,  returned  in  anfwer  to  the  fame, 
Commifftons  are  awarded. 

Xil.  Subjebls  cannot  by  force  hinder  the 
Execution  even  of  an  unjuft  Judgment,  or 

lawfully 
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tur;  yet it :i*  lawfully  purfue  their  right  by  force,  by 

**  S  L 1  L!  C /  UaP.X  (  i  /y*  /•  i  r  * 


may  obtain  fatisfaftion  by  Judgment.  But 
i!  that  ceafes,  then  Reprizal  is  Jet  in. 


Et  cum  per  in-  XIII.  Now  Judgment  is  obtained  either 


iuriafnfudiris  \W  the  Ov'dinfl.YM  Cnnrle  hxr  man 


JluliJJ'et  credi-  die  in  the  rLxt'i  aovdinavy  way,  which  is  by 
tor,  quafi  obit-  way  of  Supplication,  or  Petition  to  the  Su- 
gatmnfibi ;  fcf preme  Power ;  but  we  mull  underftand  that 

TohuTdebZri  t0  be’  when  the  matter  «*  controverfy  is,  tam 
rejlitui  earn  quoad  merita  qnam  quoad  modum  procedendi ; 
otorteret ;  de-  not  doubtful,  for  in  doubtful  matters  the 


bkori Saevola  prefumption  is  ever  for  the  Tndo-enr  fnnn 


de  difir,  pign.fuL  which  might  have  been  redrdTed  one 


way  or  other ;  either  by  the  ordinary  or  ex¬ 
traordinary  power  oi  the  Country  or  Place  ; 

and  the  which  was  apparently  perverted  or 
denied 

But  if  the  matter  be  doubtful,  then  other- 
wife  ;  for  in  Caufes  dubious  or  difficult,  there 
is  a  prefumption  always  that  Juftice  was  truly 
Adminiftred  by  them  who  were  duly  Eleded 
to  publick  Judgments. 


*Verus  deli-  XIV.  And  yet  in  this  latter  Cafe,  fome  * 
tor,  licet  ab/o-  are  of  Opinion,  that  if  the  Cafe  were  dubious 

t!ie  Judgment  were  a§ainft  arparent 

permanet.Pau-r  §ht’  ,the  Granger  opprelfed  is  let  into  his 
lus  Leg.  Julia  fatisfadlion  ;  and  the  realon  is,  becaufe  the 
D.  decond.in-  Judge’s  Authority  is  not  the  fame  over  Fo- 

/I P hi  i ni*  •  ^  ^ 


reigners  as  over  Subje£Is>  for  the  reafon  above- 


*  mentioned. 


If 
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If  an  Englijh  Merchant  fhall  profecute  a 
Suit  in  the  Ordinary  Courts  of  the  Law  be¬ 
yond  Seas,  and  Sentence  or  Judgment  (hall 
pals  againft  him,  from  which  he  appeals  to 
the  Supreme  Judgment ,  and  there  the  firft 
Judgment  or  Sentence  is  affirmed,  though 
the  Complainant  hath  received  a  Judgment 
againft  the  real  Right  of  the  Caufe,  yet  this 
will  be  no  caufe  for  Letters  of  Reprizal, 
though  perhaps  it  may  occafion  Letters  of 
Requejl  ( if  there  be  ftrong  circumftances  for 
the  fame)  to  have  a  rehearing  of  the  Caufe. 

But  if  an  EngliJIo  Man  fhall  recover  a 
Debt  there,  and  then  the  Officer  having  the 
Debtor  in  Cuftody,  will  wilfully  let  the  Pri- 
foner  elcape,  and  then  become  infolvent,  the 
lame  may  perhaps  occafion  Reprizal. 

In  England ,  If  a  Foreigner  bring  an  A6lion  vende- 
Perfonal  againft  L  S.  and  the  matter  is  found  mus.> nu^1  ne~ 
fpecial  or  general,  and  the  Party  prays  Judg-^V^J;/^ 
ment,  and  the  Court  refufes  it  and  then  th ojuftitiam. 
Defendant  dies,  and  with  him  ’the  Aftion,  Grand  Char- 
(the  nature  or  it  being  fuch )  the  Party  is  here  tcr’ 
without  Remedy,  the  fame  may  occafion  2  /  > 

Letters  of  Reprizal,  if  it  be  accompanied 
with  thofe  Circumftances  that  evince  an  ap¬ 
parent  denial  of  Juftice,  i.  e .  as  putting  it 
off  from  Term  or  Term  without  caufe. 

An  Englijh  Man  purfues  his  Right  in  the 
legal  Courts  beyond  Seas,  and  the  Military 
Governor  oppofes  the  profecution,  and  by 
force  conveys  away  the  Debtor  and  his 
Goods,  the  Sentence  or  J udgment  is  obtained : 
its  ultimate  end  being  Execution ,  being  thus 
fruftrated,  may  occafion  Letters  of  Reprizal. 

XV.  Perfons  murder’d,  fpoil’d,  or  other- Cafe  of 
wife  damnified  in  hoftile  manner,  in  the  "Per-  Slaughter, 
jjtories  or  places  belonging  to  that  King,  to  f ^aSa!nltt-ie 

whom 
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Leghorn, whom  Letters  of  Requeft  are  iffued  forth, 

SanT  if  no  fatisf^ion  be  returned,  Letters  of  Re- 
Canham  mer-  pnzal  may  lflue  foith;  and  the  Parties  Pen¬ 
chants,  in  tioners  are  not  in  fuch  cafes  compelled  to  re- 
JWi67o,on  fort  to  the  Ordinary  profecution :  But  the 

LettcrsoTRe-  Prince  of  that  Country,  againft  whom  the 
queft  were  fame  are  awarded,  mull  repair  the  damage 
lent  to  the  out  of  his  or  their  Eftates,  who  committed  the 
great  Duke  of  injuries  ;  and  if  that  proves  deficient,  it  muft 

redrefi?  ^  t*ien  ^  as  a  common  Debt  on  his  Country, 
t  After  the  Such  Letters  of  Requeft  generally  allot  a 
MafTacre  at  time  ft  certain  for  Damages  to  be  repaired, 
Amboyna,  and  ft  not,  Reprizals  to  iflue  forth  :  A  lingular 

predations C'  Example  of  which  you  will  find  hereunder. 

committed  by  the  Flemings  on  the  E?iglijb ,  his  Majefty  in  1625,  iffued 
forth  his  Letters  of  Requeff  to  the  States  of  Holland ;  for  Satisfaction 
within  18  Months,  otherwife  Letters  of  Reprizal.  Vide  Journals  of 
that  Year,  and  Leo  Aitxma,  p.  48.  13.  41.  82.  So  likewife  Letters 
of  Requeft  went  to  the  King  of  Spain,  requiring  Satisfadtion  for  the 
depredation  committed  on  the  Ship  and  Goods  of  Mr.  Stamps,  who 
was  fpoiled  and  murdered  at  the  Haajanna,  Anno  j  674,  Vide  the 
Proclamation  1675,  °f  Reward  promifed,  by  his  Majelty  for  appre¬ 
hending  the  Offenders  dead  or  alive. 

CHARLES  the  Second ,  by  the  Grace  of  Gody 
of  England ,  Scotland ,  France ,  and  Ire - 
land.,  King ,  Defender  of  the  Faith ,  &c.  To 
all  Chriftian  People,  to  whom  thefe  Prefents 
fliali  come,  GREETING :  WHEREAS  our 
loving  Subject  William  Court en ,  Efq*,  deceafed, 
and  his  Partners,  Anno  1643,  by  the  depre¬ 
dation  and  hoftile  aft  of  one  Gailand ,  Com¬ 
mander  in  chief  of  Two  Ships  belonging  to 
the  Eaft-India  Company  of  the  Netherlands , 
was  between  Goa  and  Maccao  in  the  Straights 
of  Malacca ,  deprived  and  mod  inju  ioully 
fpoiled  of  a  certain  Ship  named  the  Bona  Ef 
peranza ,  and  of  her  Tackling,  Apparel,  and 
Furniture,  and  all  the  Goods  and  Lading  in 
her,  upon  a  very  hopeful  trading  Voyage  to 

China  ^ 
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China ,  which  were  carried  to  Batavia ,  and 
there  all  de  faff o  without  due  Proceis  of  Law 
confiicated.  And  that  alfo  in  the  fame  Year 
another  laden  Ship  of  Our  faid  Subjedf,  call¬ 
ed  the  Henry  Bonadventnre ,  being  come  on 
ground  near  the  Ifland  Mauritius ,  was  there 
both  Ship  and  Goods  feizedupon  by  fome  of 
the  Officers  and  Minifters,  and  others  under 
the  Command  of  the  faid  Eaft-India  Com¬ 
pany,  and  utterly  detained  from  the  right 
Owners.  AND  WHEREAS  the  faid  Wil¬ 
liam  Courten ,  and  his  Affigns  in  his  Life-time, 
ufed  all  poffible  endeavours  to  recover  the 
faid  Ships  and  Goods,  and  to  procure  fur* 
ther  Juftice  againft  the  Malefactors,  and 
yet  could  obtain  no  Reftitution  or  Satisfac¬ 
tion,  whereby  they  became  much  to  be  dif- 
trefled  and  utterly  undone  in  their  Eftate  and 
Credit :  And  that  thereupon,  and  upon  the 
mod  humble  Supplications  and  Addrefies 
of  Francis  Earl  of  Shrewjhury ,  and  William 
Courten ,  Efq-,  Grand-Child  and  Heir  of  the 
faid  Sir  William ,  deceafed,  Sir  John  Ay  ton  and 
Sir  Edmond  Earner,  Knights,  George  Carew 
and  Charles  Whitaker ,  Efquires,  on  the  be¬ 
half  of  themfelves,  and  divers  others  interefted 
in  the  faid  two  Ships  Bona  Efperanza  and 
Henry  Bonadventnre,  and  in  the  Eftates  of  the 
faid  Sir  William  Courten,  deceafed,  Sir  Edward 
Littleton,  Baronet,  and  Sir  Paul  Pindar, 
Knight,  deceafed,  that  We  would  take  their 
Cafe  into  our  Princely  confideration.  WE 
OUT  OF  A  JUST  SENSE  We  then  had,  and 
ftill  have,  of  their  unjuft  SUFFERINGS  in 
that  bufinefs ;  both  by  Our  own  Letters  un¬ 
der  OUR  SIGN  Manual  to  the  States-Gene- 
ral  of  the  United  Provinces,  and  by  Sir  George 
Downing ,  Knight  and  Baronet,  Our  Envoy 

Extraordinary, 
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Extraordinary,  to  whom  We  gave  efpecial 
Command  fo  to  do,  required  fatisfadlion  to 
be  made  according  to  the  Rules  of  Juftice, 
and  the  Amity  and  good  correfpondence, 
which  We  then  defined  to  conferve  with  them 
firm  and  inviolable.  AND  WHEREAS  af¬ 
ter  feveral  Addrefies  made  to  the  laid  States- 
General  by  our  faid  Envoy,  and  nothing 
granted  effectual  for  Relief  of  Our  faid  Sut> 
jeds,  (whom  we  take  Ourfeives  in  Honour 
and  Juftice,  concerned  to  fee  fatished  and 
repaid)  We  lately  commanded  the  faid  Sir 
George  Downing  to  intimate  and  fignify  to 
the  faid  States ,  that  we  expeded  their  final 
Anfwer,  concerning  fatisfadion  to  be  made 
for  the  faid  Ships  and  Goods  by  a  time  then 
prefixed  and  fince  elapfed,  that  We  might  fo 
govern  Ourfeives  thereupon,  that  our  afore- 
laid  Subjects  might  be  relieved  according  to 
Right  and  Juftice ;  and  yet  no  fatisfactory 
Anfwer  hath  been  given,  fo  that  We  cannot 
but  apprehend  it  to  be,  not  only  a  fruitlefs 
Endeavour,  but  a  proftituting  of  Our  Ho¬ 
nour  and  Dignity,  to  make  further  Applica¬ 
tion  after  fo  many  denials  and  (lightings. 
AND  WHEREAS  John  Exton ,  Doctor  of 
Laws,  Judge  of  our  High  Admiralty  Court 
of  England ,  upon  our  Command,  to  certify 
to  Us  the  Value  of  the  Loffes  and  Damages 
luftained  by  the  faid  William  C  our  ten  and 
Partners,  whofe  Intereft  is  now  veiled  in  our 
loving  Subjects,  Sir  Edmond  Turner,  Knight, 
and  George  Carew,  Efq*,  and  Partners,  hath 
upon  full  Examination,  and  Proofs  thereof 
made  by  Witneffes  in  Cur  High  Court  of 
Admiralty,  reported  and  certified  under  his 
Hand,  that  the  fame  do  amount  to  the  Sum 

of 
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of  One  Hundred  fifty  one  Thoufand  fix  Hun¬ 
dred  and  twelve  Pounds. 

NOW  KNOW  TE,'  That  for  a  full  refti- 
tution  to  be  made  to  them  for  their  Ships, 
Goods  and  Merchandizes,  of  which  the  laid 
William  Courten,  and  tiie  Affigns  of  the  laid 
William  Courten  and  Partners,  were  fo  def- 
poiled  as  aforefaid,  with  all  fuch  Cofts  and 
Charges,  as  they  fir  all  be  at  for  the  recovery 
of  the  fame,  We  by  the  Advice  of  our  Privy 
Council  have  thought  fit,  and  by  thefe  Pre- 
fents  do  grant  Licence  and  Authority  under 
Our  Great  Seal  of  England,  unto  our  faid 
Subjefts,  Sir  Edmond  Turner  and  George  Ca~ 
rew,  their  Executors,  Adminilfrators  and 
Affigns,  for  and  on  the  behalf  of  themfelves, 
and  other  Perfons  interefted  as  aforefaid,  to 
equip,  virtual,  furnifh,  and  to  fet  to  Sea, 
from  time  to  time,  fuch  and  fo  many  Ships 
and  Pinaces  as  they  lhall  think  fit.  PRO¬ 
VIDED  always,  that  there  be  an  Entry  made 
and  recorded  in  the  Admiralty  Court,  of  the 
Names  of  all  Ships  and  Vefiels,  and  of  their 
Bui  den  and  Ammunition,  and  for  how  long 
time  they  are  virtualled :  And  alfo  of  the 
Name  of  the  Commander  thereof,  before  the 
fame  or  any  of  them  be  let  forth  to  Sea;  and 
with  the  faid  Ships  and  Pinaces  by  force  of 
Arms  to  fet  upon,  take  and  apprehend  any 
of  the  Ships,  Goods,  Monies  and  Merchan¬ 
dizes  of  the  States  General ,  or  any  of  the  Sub¬ 
verts  inhabiting  within  any  their  Dominions 
or  Territories,  wherefoever  the  fame  ffiall  be 
found,  and  not  in  any  Port  or  Harbour  in 
England  or  Ireland ,  unlefs  it  be  the  Ships  and 
Goods  of  the  Parties  that  did  the  Wrong. 
And  the  faid  Ships  and  Goods,  Monies  and 
Merchandizes,  being  fo  taken  and  brought 

E  into. 
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into  fome  Port  of  Our  Realms  and  Domi¬ 
nions,  an  Inventory  thereof  fliall  be  taken  by 
Authority  of  Our  Court  of  Admiralty,  by 
the  Judge  or  Judges  thereof,  for  the  time 
being,  upon  Proof  made  before  him  or  them, 
that  the  faid  Ships,  Goods,  Wares,  Mer¬ 
chandizes  or  Money,  did  belong  to  the  States 
General ,  or  any  of  the  Subjefts  as  aforefaid. 
That  they  fhall  be  lawful  Prize  to  the  laid 
Sir  Edmond  Turner  and  George  Carew ,  their 
Executors,  Adminiflrators  and  Affigns,  as 
aforefaid,  to  retain  and  keep  in  their  or  any 
of  their  Poffeffions,  and  to  make  fale  and  dik 
pofe  thereof  in  open  Market,  or  howfoever 
eife,  to  their  and  every  of  their  belt  Advan¬ 
tage  and  Benefit,  in  as  ample  manner,  as  at 
any  time  heretofore  hath  been  accuftomed  by 
way  of  Reprizal,  and  to  have  and  enjoy  the 
fame  as  lawful  Prize,  and  as  their  own  proper 
Goods:  SO  THAT  “  NEITHER  Captain, 
<c  Mailer,  nor  any  of  the  Company,  that 
“  fhall  ferve  in  his  own  perfon,  or  fhall  pro- 
<c  mote  and  advance  the  laid  enterprile  in 
u  manner  and  form  aforefaid,  fhall  in  any 
manner  of  wife  be  reputed  or  challenged 
“  for  any  Offender  againft  any  of  our  Laws. 

And  that  alfo  it  fhall  be  lawful  for  all  man- 
*c  ner  of  perfons,  as  well  our  Subjects,  as  any 
<c  other,  to  buy  the  faid  Ships,  Goods,  and 
<c  Merchandizes  fo  taken  and  apprehended 
<c  by  the  faid  Captains,  Mailers  and  others, 
“  and  adjudged  as  aforefaid,  without  any 
iC  Damage,  Lofs,  Hindrance,  T rouble,  or 
“  molellation,  or  incumbrance,  to  befal  the 
<c  faid  Buyers,  or  any  of  them,  in  as  ample 
u  and  lawful  manner,  as  if  the  Ships,  Goods, 
<e  Wares,  and  Merchandize,  had  been  come 
and  gotten  by  the  lawful  Tra  flick  of  Mer¬ 
chants, 
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“  chants,  or  of  juft  Prizes  in  the  Time  of 
“  open  War,”  PROVIDED  always,  that 
all  Ships,  Goods,  and  Merchandize,  taken 
by  virtue  of  this  Our  Commiftion,  fhall  be 
kept  in  fafety,  and  no  part  of  them  wafted, 
fpoiled  or  diminifhed,  or  the  Bulk  thereof  bro¬ 
ken,  until  Judgment  have  firft  part  as  afore- 
faid,  that  they  are  the  Ships  and  Merchan¬ 
dizes  of  the  States  General ,  or  lome  of  their 
Subje&s  as  aforefaid.  And  if  by  colour  of 
this  our  Commiftion,  there  fhall  be  taken  any 
Ships,  Goods,  or  Merchandizes  of  any  of  our 
loving  Subjects,  or  the  Subjects  of  any  Prince, 
or  State  in  good  League,  or  Amity  with  Us 
(except  the  States  General )  or  their  Subjects 
as  aforefaid,  and  the  Goods  therein  laden, 
fold  and  embezzeled,  or  diminifhed,  or  the 
Bulk  thereof  broken  in  any  place  before  they 
fliall  be  adjudged  to  belong  to  the  States  Ge¬ 
neral ,  or  fome  of  their  Subjefts  as  aforefaid, 
that  then  this  Commiftion  fhall  be  of  no  fuf- 
ficient  Authority  to  take  the  faid  Ships, 
Goods,  and  Merchandizes,  or  to  warrant, 
or  fave  harmlefs  fuch  as  fhall  receive,  buy, 
or  intermeddle  therein  ;  but  that  both  the 
prizes  fo  taken,  and\the  faid  Ship  of  War, 
fhall  be  confifcated  to  our  Ufe.  “  AND 
“  FURTHER ,  We  do  hereby  declare,  that 
u  it  is  our  Will  and  Pleafure,  that  this  Our 
“  Commiftion  fhall  remain  in  full  force  and 
“  power,  to  all  intents  and  purpofes,  until 
“  the  faid  Sir  Edmond  Turner  and  George  Ca - 
“  me;,  their  Executors,  Adminiftrators,  and 
“  Aftigns,  as  aforefaid,  fhall  by  virtue  thereof 
“  have  by  force  of  Arms  apprehended, 
taken,  feized,  recovered,  and  received  from 
tc  the  faid  States  General ,  or  their  Subjects, 

“  one  hundred  fifty  one  thoufand  fix  hundred 
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44  and  twelve  Pounds,  according  to  the  Ap- 
44  praifement  to  be  made  by  fufficient  Apprai- 
44  fers,  upon  Oath  nominated  and  authorized 
44  in  Our  faid  Court  of  Admiralty,  of  all  fuch. 
44  Ships,  Goods,  Wares,  and  Merchandizes, 
44  as  mall  be  taken  from  the  faid  States  Gene - 
44  ral,  or  any  of  their  Subjedls,  by  virtue  of 
44  this  Commiffion,  or  fiiall  otherways  receive 
44  «fatisfa6lion  of  the  Debt  aforefaid,  by  Com- 
44  pofition  to  be  made  between  thofe  of  the 
44  Eaft- India  Company  of  the  Netherlands , 
44  and  the  faid  Sir  Edmond  Earner  and  George 
44  Carew ,  their  Executors,  Adminiftrators 
44  and  Affigns  as  aforefaid.  NQElVITH- 
44  STANDING  it  fo  happen,  the  prefent 
44  Difference  between  Us  and  the  States  Ge - 
44  neral ,  depending  upon  general  Reprifals, 
44  may  be  agreed  and  compofed,  and  that  in 
44  the  Interim  a  Peace  and  good  Correfpon- 
44  dence  may  be  renewed  between  Us  and 
44  the  States-General :  In  which  Cafe  never- 
44  thelefs ,  It  is  Our  Will  and  Pleafure  that  in 
44  the  Execution  of  this  Our  Commiffion,  no 
44  Violence  ffiall  be  done  to  the  Perfons  of 
44  the  faid  Subjects  of  the  faid  States-General , 
44  but  only  in  Cafe  of  Refinance,  and  that 
44  after  in  cold  Blood,  the  Subjects  of  the  faid 
44  States-General ,  if  hurt  or  wounded,  ffiall 
44  be  ufed  with  all  convenient  office  of  huma- 
44  nity  and  kindnefs.  AND  FURTHER , 
44  Our  Will  and  Pleafure  is,  That  although 
44  it  ffiall  happen  that  all  hoftility  between 
44  Us  and  the  States-General ,  and  Our  refpec- 
44  tive  Subjefts  ffiall  ceafe,  yet  this  Our  Com- 
44  million  ffiall  remain,  and  be  in  full  Force 
44  and  Power,  to  the  faid  Sir  Edmond  T urner 
44  and  George  Carew ,  their  Executors,  Ad- 
44  miniftrators  and  Affigns,  as  aforefaid,  by 
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u  virtue  thereof  to  apprehend,  take  and 
“  leize,  by  Force  and  Arms,  fo  many  more 
tc  of  the  faid  Ships  and  Goods  of  the  States- 
“  General ,  or  any  of  their  faid  Sub] efts,  as 
“  befides  the  faid  Sum  before-mentioned, 
<c  fhall  countervail,  fatisfy,  and  pay  all  fuch 
<c  Cofts  and  Charges  as  the  faid  Sir  Edmond 
! Turner ,  and  George  Carew ,  their  Executors, 
<c  Adminiftrators,  or  Afligns,  as  aforefaid, 
“  fhall  from  time  to  time  make  proof  to  have 
<c  difburfed,  and  paid  towards  the  equipping, 
“  manning,  paying,  furnilhing,  and  viftuaF 
“  ling  of  the  laid  Ships,  fo  licenfed  and  au- 
<c  thorized  as  aforefaid,  by  this  our  faid  Com- 
miffion,  to  b<j  equipped,  manned,  furnifh- 
<c  ed,  and  victualled,  by  the  faid  Sir  Edmond 
Turner  and  George  Carew ,  their  Executors, 
<c  Adminiftrators,  and  Afligns,  as  aforefaid, 
“  for  the  Purpofe  aforefaid.’3  AND  OUR 
RTILE  and  Pleafure  is,  and  we  do  hereby 
require  Our  Judge  or  Judges  of  Our  High 
.Court  of  Admiralty,  for  the  Time  being,  and 
all  other  Officers  of  the  Admiralty,  and  all 
other  our  Judge  or  Judges,  Officers,  Minif- 
ters,  and  Subjects  whatl'oever,  to  be  aid  inl¬ 
and  affifting  to  the  faid  Sir  Edmond  Turner 
and  George  Carew ,  their  Executors,  Admi¬ 
niftrators,  and  Afligns  as  aforefaid,  in  all 
Points  in  the  due  Execution  of  this  Our  Royal 
Commiffion,  and  to  proceed  to  Adjudications* 
and  adjudge  all  Ships,  Merchandizes,  Monies, 
and  Goods,  by  Virtue  thereof  to  be  taken, 
according  to  our  Princely  Intention,  hereby 
fignified  and  expreffed,  and  to  take  Care  that 
this  Our  Royal  Commiffion  to  be  duly  execu¬ 
ted,  and  favourably  interpreted  and  conftrued 
in  all  refpefts,  to  the  Benefit  and  beft  Ad¬ 
vantage  of  the  faid  Sir  Edmond  Turner  and 
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George  Carew ,  their  Executors,  Adminidra- 
tors,  and  Adigns,  as  aforefaid.  IN  WIT¬ 
NESS  whereof,  We  have  caufed  thefe  Our 
Letters  to  be  made  Patents.  Witnefs  Our- 
felf  at  IV eft  min  ft  er,  the  19  th  Day  of  May,  in 
the  Seventeeth  Year  of  Our  Reign. 

BT  THE  KING. 

XVL  It  is  not  the  place  of  any  Man’s  Na¬ 
tivity,  but  his  Domicil  •,  not  of  his  Origination 
but  of  his  Habitation ,  that  fubje&s  him  to 
Reprize  :  The  Law  doth  not  confider  fo  much 
where  he  was  born,  as  where  he  lives ;  not  fo 
much  where  he  came  into  the  World,  as  where 
he  improves  the  World. 

If  therefore  Letters  of  Reprizal  fhould  be 
awarded  againft  the  Subje&s  of  the  Duke  of 
Florence ,  and  a  Native  of  Florence ,  (but  deni¬ 
zened  or  naturalized  in  England)  fhould  have 
a  Ship  in  a  Voyage  for  Leghorn ,  if  a  Caption 
fhould  be  made,  the  fame  is  not  lawful,  nor 
can  the  fame  be  made  Prize.  Yet  by  the 
Laws  of  England ,  a  natural  born  Subject  can¬ 
not  dived  himfelf  of  his  Allegiance;  tho5  he 
happens  to  be  commorant  in  the  Enemy’s 
Country. 

XVII.  It  doth  not  any  where  appear,  that 
Reprisals  can  be  granted  on  Misfortunes  hap¬ 
pening  to  Perfons  or  their  Goods,  redding  or 
being  in  Foreign  parts  in  time  of  War  there  ; 
for  if  any  Misfortune  happens,  or  is  occadon- 
ed  to  their  Effe&s,  or  to  their  Perfons,  then 
they  mud  be  contented  to  fit  down  under  the 
Lofs  *,  it  being  their  own  fault,  they  would 
not  fly  or  rclinquifh  the  place,  when  they 
forefaw  the  Country  was  fubjedf  to  the  ipoil 
of  the  Soldiers,  and  devadation  of  the  Con¬ 
queror. 

The 
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The  Faftions  of  the  Guelfs  and  Gibellins  in 
Florence ,  warring  againft  each  other.  The 
Guelfs  obtaining  the  Victory,  and  thrufting 
the  Gibellins  out  of  it,  after  they  had  taken 
the  City,  Domum  cujufdam  Hugonis  de  Papi  in  Mich.  5 .E.  u 
hoc  Regno  Anglia  demor antis  diruerunt ,  and  Rot.  53.  (in 
plundered  his  Goods  therein,  qui  Hugo  fup-  Lhcfaur.  Re- 
plicavit  Domino  Regi ,  ut  Inde  Itali  Mer  cat  ores  c^’c  jff!” 
(of  that  Faftion  and  City  then  in  England )  RegcFlorcnti* 
emendas  hie  fibi  facer ent  ;  upon  which  adjudi - 
catum  fuit ,  quod  didi  Mercatores  dibio  Hugoni 
fatisfaciant  pro  damnis  fufeeptis ,  C?  deft ru diene 
domus  fua  :  upon  which  a  Writ  of  Error  was  vide  Rot.  Vaf- 
brought,  and  the  Judgment  was  reverfed  in  coni/e,  2SE.  3* 
thefe  words  ;  Quod  non  eft  confuetudo  Anglia  Rot.j.proRob . 
de  aliqua  tranfgrefftone  fad  a  in  aliena  Regi  one,  j^fc^ibu 

tempore  Guerra ,  vel  alio  modo - conftdera -  Corke  in  Hi . 

turn  eft ,  quod  tot  us  proceffus  &  ejus  effedus  re-  hernia, 
vocentur ,  &c. 

XVIII.  By  right  (for  fo  it  is  now  called,  Rex fncifne  /■» 
of  rendring  like  for  like)  there  are  many  per-  Regium  Nun- 
tons  exempted,  and  thofe  whofe  Perfons  are  tlfm 
io  privileged,  have  alio  protection  tor  their  ra.<uaja  ccmi* 
Goods,  fome  by  the  Laws  of  Nations ,  fome  tefque  meos. 
by  the  Civil  Law ,  others  by  the  Common  Lav:  ; r* ]ic  Ambai  > 
among  which  Anibalfadors  by  the  Laws  of 

o  #  jj  j  J\o/7it2/is  being* 

Nations,  their  Retinue  and  Goods  are  exempt,  ^  ufedby  the 
coming  from  him  who  awarded  the  Reprize,  Cartbagini- 
the  Laws  of  Nations  not  only  provided  for ans;  Su- 
the  Dignity  of  him  that  fends,  but  likewife{/0  b.' 
tne  lecure  going  and  coming  ot  him  that  iSprize(Jthe 
lent.  AmbafTadorj 

Nor  againft  thofe  that  travel  for  Religion,  the  Car- 

nor  on  Students,  Scholars,  or  their  Books ;  ^fZZnd. 

nor  on  W omen  or  Children  by  the  Civil  Law:  ccj  w]iat 

nor  thofe  that  travel  through  a  Country,  ft  ay-  fhould  be 

ing  but  a  little  while  there;  fur  they  are  only  done  to  them, 

fubjedt  to  the  Law  of  the  place.  anfwered, 

J  ^  r  -r,  not  as  the 
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Carthaginians  By  the  Canon  Law  Ecclefiaftical  Perfons 
are  exprefsly  exempt  from  Reprizais. 

A  Merchant  of  another  place  than  that 
againft  which  Reprizais  are  granted,  albeit 
the  Faftor  of  fuch  Goods  were  of  that  place, 
is  not  fubjedt  to  Reprizais. 

XIX.  Ships  driven  into  Port  by  ftorm  or 
ftrels  of  weather,  have  an  exemption  from 
the  Law  of  Reprizais,  according  to  the  Jus 
Commune ,  but  by  the  Law  of  England  other- 
wife,  unlefs  exprefsly  provided  for  in  the 
Writ,  or  Commiflion. 

But  if  fuch  Ship  flies  from  his  own  Coun¬ 
try  to  avoid  Confifcation,  or  fome  other  Fault, 
and  is  driven  in  by  ftrefs  of  Weather,  fhe 
may  then  become  fubjedt  to  be  prize. 

But  it  is  not  lawful  to  make  feizure  in  any 
Ports,  but  in  his  who  awarded  the  Reprizal, 
or  his  againft  whom  the  fame  iflued  ;  for  the 
Ports  of  other  Princes  or  States  the  Peace  of 
them  are  to  be  maintained. 

XX.  Ships  attacked  by  thofe  that  have 
/ubditorum  in -  Letters  of  Reprize,  and  refufed  to  be  yielded 

nccentiwn , utex  may  be  aflaulted  and  entred  ;  and  though 

gaturf forte  !t  may  0llt?  not  by  intention,  but  by  acci- 
creditumfuit  dent,  that  fome  of  thofe  that  fo  refill:,  may 
apud  aliquos  happen  to  be  flain,  yet  the  Fault  will  lie  at 
poptilos  1  com*  tjiejr  own  Doors,  for  hindring  the  Execution 

crederelt  uni-  of  right>  and  that  which  the  Law  moil  jufty 
cuique  homi-  approves  of. 
num  jus  ajites 

plenum  ejfe  in  fe,  &  ad  rem  puhlicam  potuijfe  transferrin  quod  minims 
ef'e  probabilc,  nec  fancliori  Rheologies  confentaneum .  Grotius  de  jfurc 
belli,  lib .  3.  c.  2.  §.  4.  And  feems  to  be  of  opinion  by  the  Law  of 
Charity,  that  the  Profecution  of  right  for  a  Man’s  Goods,  which 
inevitably  mult  be  by  the  Life  of  Man,  ought  to  be  omitted.  Lib. 
2.  cap.  10.  Lv v.  lib.  2. 

XXL  This  right  of  changing  of  Dominion 
.  is  fo  odious,  that  in  the  taking  of  Goods,  if 
by  any  poflibihty  the  right  Owners  may  have 

Reftitution, 


Vita  autem 
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Reftitution,  the  fame  hath  been  done  ^  and 
though  a  larger  time  than  24  Hours  may  hap¬ 
pen  between  the  capture  and  recapture,  and 
fo  may  pernottare  with  the  Captor ;  yet  Ref¬ 
titution  may  be  made. 

If  a  Ship  be  Prize  or  not,  this  fhall  be 
tried  in  the  Admiralty,  and  no  Prohibition 
fhall  be  granted.  The  Cafe  was,  there  being 
War  between  us  and  Denmark,  a  Privateer  of 
Scotland  took  a  Ship  as  Prize  being  a  Danijh 
Ship,  and  fhe  was  condemned  as  Prize  by  the 
Admiralty  m  Scotland-,  and  brought  her  upon 
the  Land,  and  S.  libelled  in  the  Admiralty  of 
England  ;  and  iuggefted  that  fhe  was  not  a  Da¬ 
nijh  but  a  Ship  of  London ,  per  Curiam,  in  as 
much  that  the  matter  is  Prize  or  not  Prize  no 
Prohibition.  Lompfon  and  Smith ,  1  Sid.  320. 
2  Keeble  158.  C?  176. 

One  who  had  Letters  of  Marque  in  the 
late  Wars  with  the  Dutch ,  took  an  Ojlcnder 
for  a  Dutch  Ship,  and  brought  her  into  an 
Haven,  and  libelled  againft  her  as  Prize,  and 
the  OJlender  libelled  in  the  Admiralty  againft 
the  Captor  for  damage  iuftained,  for  the  hurt 
the  Ship  fuftained  in  the  Port,  and  a  Prohi¬ 
bition  was  prayed,  for  this  that  the  Suit  is 
for  damage  done  in  the  Port,  for  which  an 
Action  lies  at  the  Common  Law  j  but  the 
Prohibition  was  denied,  becaufe  the  Original 
being  a  Caption  at  Sea,  and  the  bringing  her 
into  Port  in  order  to  have  her  condemned  as 

1 

Prize,  is  but  a  conlequent  of  it,  not  only  the 
Original,  but  alfo  the  confequences  fhall  be 
tried  there.  T urner  and  Cary  cont.  Neeles  1 . 
1  Lev .  243.  1  Sid.  367.  2  Keble  360.  364. 

1  Vent .  173.  Radiy  and  D elbow  con.  Egles- 
Jield  and  JVhital  2.  Keble  828.  and  2  Lev.  25. 

2  Sam.  259.Gr.  Car.  97.  Skin.  59.  2  Show.  232 

And 
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Prize  or  not 
Prize  is  of 
Admiral  Ju- 
rifdidtion. 

Broivn  and 
Burton ,  cv. 
Franklyn , 
Cartb.  474. 


A  Ship  taken 
atSea  as  Prize 
fhall  be  tried 
in  the  Admi¬ 
ralty. 


Raymond  47  3, 
Hughs  again  it 
Cornelius  ty 


at. 


Thermo! in  <v. 
Sandsy  Cartb. 
423.  Ccmb. 
462. 


Barth  cl.  in 
Leg.  fe  qmd 
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BelloDJeeap.  And  therefore  if  he,  who  hath  Letters  of 
Ang^  Sah,  or  Reprizal ,  takes  the  Ships  and 

! 'boftlbus ,  C.  Goods  of  that  Nation,  again  ft  whom  the  fame 
Capt.  Confi.  are  awarded,  and  brings  the  fame  into  a 
Gall  20.  tit.  Neuter-Nation>  the  Owners  may  there  feize 

r*  /v  V4;  her’  or  tliere  the  Admiral  may  make  Refti- 
^onju  mis  tutjon  by  Law,  as  weJ}0f  t|ie  Ship’s  Goods 

to  the  Owners,  as  the  Perfons  captives  to 
their  former  Liberty  ;  for  that  the  fame  ought 
firft  to  have  been  brought  infra  Frafidia  of 
that  Prince  or  State,  by  whofe  Subjedts  the 
fame  was  taken. 

March  no.  And  with  this  agrees  the  Common  Law  \ 
2^441.  for  a  j)unfcrker  having  taken  z  French  Veffel, 
th^Res  qua?  fold  the  fame  at  Weymouth ,  whither  it  had 
infra  Prcejidia  been  driven  before  it  was  brought  infra  Fra- 
perdutta  non-  Jidia  Dorn.  Regis  Hifp.  it  was  in  fuch  cafe 

dUZ/Tamab  that  if  a  Ship  be  taken  by  Piracy,  or 

YopTus  qccu-  Letters  of  Marque  and  Reprizal ,  and  is  not 
pat#,  Domi-  brought  infra  Prafidia  of  that  Prince  or  State, 
numnonmuta -  by  whofe  Subjedt  the  fame  was  taken,  the 
runt,  ex  Gen-  fame  c0uld  not  become  lawful  Prize,  nor 

were  the  Owners  by  fuch  a  Caption  divefted 
of  their  Property. 

But  if  the  Caption  be  by  Ships  of  War, 
the  Property  will  be  immediately  in  the  Cap- 
tors,  and  never  divefted,  unlefs  afterwards 
viy  manu  £5?  forti  it  be  in  Battle  regained. 

XXII.  Upon  the  fharing  the  Spoil  of  the 
captivated  Ships,  regard  is  had  to  the  Ships 
prefent,  not  the  Captors  only-,  (for  his  Re¬ 
ward  muft  be  the  Encouragement  of  his 
Prince, like  the  Roman  Corona'  sy  of  which  there 
were  various,  according;  to  the  Atchieve- 
ment  of  the  Conqueror,  i  for  the  Profits  of 
Prizes  are  to  be  equally  divided  amongft  the 
Ships  prefent,  and  not  folely  to  the  Captor  ; 
therefore  if  Letters  of  Reprizal  are  granted  to 


iium  jure . 


Vi  deb  A.  c.  13 
i  6,  7,  8. 
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two  Ships,  and  they  happen  both  of  them  at 
Sea  to  meet  a  Prize,  and  the  one  attacks  and 
enters  her,  by  means  of  which  file  becomes 
absolutely  the  Conqueror ;  yet  the  other  hath 
rio-ht  to  an  equal  diftribution  with  the  Captor  Mich.  3 iEUz . 
both  in  Ship  and  Goods,  although  he  did  Comers  and  Sir 
nothing  in  the  Conqueft :  the  reafon  is,  That  8 

although  he  miffed  the  opportunity  of  taking  of  part  i824 
her.)  yet  the  prefence  of  his  Veffel  armed  and 
prepared  for  Battle ,  at  the  time  of  taking ,  be¬ 
came  a  L error  to  the  Ship  that  was  fo  conquered. 

And  by  the  Law  prefumed  fine  ejus ,  that  the 
other  Ship  would  not  or  could  not  be  fo 
taken,  which  Law  hath  palled  the  current, 
and  approbation  of  the  Common  Law ,  as  rea- 
fonable,  juft,  and  equitable,  and  may  be  pre¬ 
tended  or  furmifed  to  entitle  the  Party  Captor 
to  the  making  Reftitution  of  a  Moiety  to  his 
Companion  then  prefent. 

XXIII.  But  if  it  fhould  happen,  that  thofe  Rolls .Abridge 
to  whom  Letters  of  Marque  are  granted,  fol.  530. 
Ihould  inftead  of  taking  the  Ships  and  Goods  blocr  776. 
of  that  Nation  againft  whom  the  fame  were 
awarded,  wilfully  take  or  lpoil  the  Goods  of 
another  Nation  in  amity,  this  would  amount 
to  a  downright  Piracy.  And  the  Perfons  of¬ 
fenders  would  for  fuch  fault  create  a  Forfei¬ 
ture  of  their  Veffel,  and  the  Owners  muft  be 
for  ever  concluded  by  the  fame,  notwithftand- 
ing  fuch  Commijfion. 

XXIV.  But  that  muft  be  underftood  where 
fuch  a  Caption  is  done  in  a  Pyratical  man¬ 
ner  -5  for  moft  certainly,  if  Letters  of  Repri- 
zal  are  granted  to  a  Man,  and  then  he  de¬ 
volves  the  power  to  another,  and  the  Party 
to  whom  the  power  is  configned,  takes  the 
Ship  and  Goods  of  another  Nation  than 
againft  whom  the  fame  were  awarded,  but 

upon 
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upon  a  violent  prefumption  that  he  made  a 
right  Caption,  for  that  he  found  the  Colours 
of  feveral  Lations  in  the  Ship,  the  Mariners 
of  feveral  Countries,  the  Ship  of  the  Built  of 
that  Country  againfc  whom  the  Letters  of 
Repiizal  were  awarded,  though  perhaps  upon. 
Stat.^H*  5*f.  a  Judicial  hearing  the  Parties  are  reftored  to 
7.  14  4*  their  Ship  and  Goods,  yet  the  Captors  arc 

c'  not  to  be  pumfhed  Criminaliter ,  nor  the  Gran¬ 

tee  of  the  Letters  Patents  Givihter :  And 
the  reafon  wherefore  it  was  no  injury  in  the 
Captors  to  take,  did  arife  from  the  probable 
caufe  which  will  excufe  the  Captors  from 
punifhment  (though  perhaps  it  will  not  from 
-  -  •  anfwering  of  the  damage  f)  but  it  is  clear  the 
Grantees  are  excufed  from  both,  uniefs  privy 
to  the  Caption  y  and  the  reafon  is  this,  for 
the  Letters  Patents  do  not  only  veil  the  debt 
in  the  Party,  but  do  likewiie  give  Power  to 
the  Party  to  recover,  and  is  a  judicial  procefs 
to  obtain  fatisfaftion,  vi,  manu  &  forti  from 
the  Subjedls  of  that  Prince  or  State  againft 
whom  the  fame  are  awarded  :  So  then  it  will 
be  no  more  than  if  the  Creditor  deliver  pro¬ 
cefs  to  the  Officer  to  take  his  Debtor,  and  he 
takes  a  wrong  Perfon  without  the  Knowledge 
of  the  Creditor,  this  may  fubjedt  the  Officer 
to  anfwer  Damage  to  the  Party  taken,  but 
not  the  Creditor.  v 

XXV.  Therefore  Letters  of  Marque  or  Re* 
prizal  iffue  not  without  good  and  fufficient 
Caution  frit  given  for  the  due  obfervance 
thereof  according  to  Law  ;  the  Tranfgreffion 
of  which  creates  a  Forfeiture  of  the  fame. 

And  therefore  having  taken  a  Prize,  and 
brought  the  lame  infra  Prafidia^  the  Captor 
muft  exhibit  all  the  Ship-papers,  and  capti¬ 
vated  Mariners  to  be  examined,  in  order  to 

adjudication, 
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adjudication,  till  when  Bulk  ought  not  to  be 
broken  without  Commiffion ,  nor  may  the  Cap¬ 
tain  of  the  Captor  fuller  an  embezzlement  of 
the  lading,  or  fell,  barter  or  difpofe  of  any 
part  without  Commiffion  *,  for  the  King  hath  a  3  Eli*,  cap. 
proportion  in  all  Prizes. 

Such  Goods  fo  brought  in  are  not  fubiedl  lzSfr:  lr- 
r*  a.  calledtheAft 

to  pay  Cultoms.  of  Naviga- 

XXVI.  By  the  Law  of  Nations ,  ipfo  fafioy  tion. 
the  Dominion  of  the  things  taken  by  thofe  to 
whom  Letters  of  Marque  are  granted,  become 
the  Captors,  till  the  Debt  and  Cofts,  that  is, 
the  original  Damage  and  fubfequent  charges 
are  fatisficd  ;  which  being  done,  the  rcfidue 
ought  to  be  reftored  :  So  the  Venetians  ufed 
their  equity,  having  taken  the  Ships  of  Genoa ,  Greg,  lib .  9. 
did  not  fpoil  any  of  the  lading,  but  preferved 
the  fame  very  carefully,  till  the  Debt  was 
paid  *,  which  done,  reftitution  was  made  of 
the  things  entirely,  without  diminution. 

XXVII.  When  for  the  fault  perhaps  of  a 
few,  a  debt  becomes  National ,  by  rcafon  of 
which  the  Goods  of  the  innocent  become  lia¬ 
ble  (if  taken  for  fatisfadlion)  whether  by  the 
Law  of  England ,  the  party  ought  to  have 
Contribution,  is  a  queftion  moll  certain  by 
the  Common  Law  where  more  are  bound  to  Fitz.  N.  B . 
one  thing,  and  yet  one  is  put  to  the  whole/0/-  162.  Ola. 
Burden,  the  Party  may  have  procefs  called  N'  .  IOL 
Contribution e  facienda  for  his  Relief :  but 
when  a  debt  becomes  Univerfal  or  National, 
it  feems  otherwife  :  For  if  one  lends  my  Coun¬ 
try  Money ,  I  will  not  call  myfeif  debtor ,  yet  I 
will  pay  my  flare  *  :  So  it  may  feern  equitable  *$CnecaBcnej\ 
by  the  Laws  of  Charity,  though  not  compel-  cap .  19. 
lable  by  the  Laws  of  the  Land. 

XXVIII.  Yet  when  depredations  have  hap¬ 
pened  to  Foreign  Merchants,  and  complaint 

hath 
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hath  been  made,  the  Kings  of  England  have 
often  iliued  forth  Commiffions  to  enquire  of 
the  fame  :  and  fo  it  was  done  upon  the  Peti¬ 
tion  of  fome  Merchants  of  Genoa ,  who  com¬ 
plained  againft  the  Inhabitants  of  the  Ifle  of 
Guernfey  for  a  depredation,  in  taking  away 
and  detaining  their  Merchandize  and  Goods, 
to  the  value  of  many  thoufands  of  Pounds, 
out  of  a  Ship  wrecked  by  tempeft  near  that 
Ifle,  by  which  the  Commiffioners  were  em¬ 
powered  to  punijh  the  offender j,  and  to  make 
reft  it  nt  ion  and  fatisfadlion  for  the  damages . 

The  like  complaint  was  made  by  the  Mer¬ 
chants  of  the  Duke  of  Britain ,  of  certain  de¬ 
predations  committed  by  the  Subje&s  of  the 
King  of  England ,  who  iflued  forth  the  like 
Commiffion,  and  to  give  them  reparation  and 
damages  for  the  fame;  fo  that  if  the  Subjects 
of  the  King  of  England  have  had  their  Goods 
taken  by  way  of  Reprize  for  the  fatisfaft ion 
of  fuch  debt  or  damage,  they  may  have  the 
Benefit  of  the  like  Commiffions  to  lick  them- 
felves  whole  out  of  the  Eft^tes  of  the  Of¬ 
fenders. 


CHAP.  III. 


Of  Privateers  or  Capers. 

I.  Of  Privateers ,  whether  allozuable  by  the  Laws  of 
Nature. 

II.  Of  permijfion  of  fuch  by  the  Laws  of  Nations . 

III.  The  Occafion  of  their  firfi  Injlitution. 

IV.  JVh ether  it  be  lawful  to  undertake  fuch  an  Em¬ 
ployment. 

V.  Of  Commifftons  general  to  endamage  an  Enemy . 

VI.  Of  Commifftons  fpecial  and  to  Privateers ,  and 
the  Immunities  they  claim  by  the  fame. 

VII.  They  are  not  to  violate  the  Law  of  Nations.  A 
great  Cafe  on  that  Head. 

VIII.  Of  the  Care  that  is  obliging  on  the  iffuing  forth 
fuch  Commijfions ,  in  reference  to  their  Regulation , 
and  efpecially  in  the  lajl  Treaty  Marine ,  between 
England  and  Holland. 

IX.  Of  Goods  fubjcdi  to  Prize ,  how  confidered  in  re¬ 
ference  to  adjudication  general. 

X.  Of  the  Goods  confidered  in  reference  to  adjudica¬ 
tion,  on  Occafions  fpecial. 

XI.  Of  the  Lading  made  Prize ,  whether  it  draws  in 
a  Forfeiture  of  the  Veffel ,  and  where  otherwife. 

XII.  Whether  Ships  refufmg  to  yield  up  to  fuch ,  life 
is  engaged. 

XIII.  Privateers  where  fnbjeft  to  P  uni  foment ,  and 
their  Actions  where  Occafion  a  Forfeiture  of  their 
Veffel. 

XIV.  Of  Things  not  fubjeSi  to  Jpoil. 

XV.  Confiderations  general  on  Privateers. 

I.  TV" T  Aturally  every  one  may  vindicate  his  Legfervus.D. 

own  -Night,  therefore  were  our  deServ. export* 
Elands  given  us ;  but  to  profit  another  in  DD-adleffi 
what  we  can,  is  not  only  lawful,  but  com-  tem  d,  ge jrUVm 
mendable,  fince  nothing  is  more  ferviceable  Leg.  probib.  c. 
to  Man  than  Man.  Now  there  are  divers  de  Jure  Fife/*, 
obligations  between  Men,  which  engage  them 
to  mutual  Aid,  for  Kinlmen  affemble  and 

bring 
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bring  help,  and  Neighbours  are  called  upon,, 
and  fellow  Citizens  ;  for  it  behoves  every  one 
either  to  take  Arms  for  himfelf,  if  he  hath  re¬ 
ceived  Injury,  or  for  his  Kindred,  or  for  his 
Benefactors,  or  to  help  his  Fellows  if  they  be 
wronged.  And  Solon  taught,  Lhat  Common - 
weak hs  would  be  happy  wherein  every  one  would 
think  another's  injuries  to  be  his  own.  But  when. 
War  is  denounced,  it  matters  not  what  obli¬ 
gations  are  wanting,  it  is  enough  the  Nation 
is  injured  in  general  •,  for  in  that  every  indivi¬ 
dual  is  wronged,  and  all  participate  in  the 
Indignities  and  publick  Damages  of  his 
Country,  to  revenge  or  prevent  which,  is  the 
Duty  of  every  Member  of  the  fame. 

II.  Since  therefore  it  is  not  againft  the  Law 
of  Nature ,  to  fpoil  him  whom  it  is  lawful  to  kill \ 
no  wonder  that  the  Laws  of  Nations  permit¬ 
ted  the  Goods  and  Ships  of  Enemies  to  be 
fpoiled,  when  it  fuffered  their  Perfons  to  be 
Gain. 

Ilk  The  approbation  of  which  in  the  Wars 
of  later  Ages,  hath  given  occafion  to  Princes 
to  iffue  forth  Commiffions  to  endamage  the 
Enemy  in  their  Commerce,  and  to  prevent 
fuch  Supplies  as  might  (Lengthen  or  lengthen 
out  War,  to  perfons  to  whom  the  prize  or 
caption  become  abfolutely  the  Captors,  and 
that  to  prevent  the  fpare  of  Ships  of  Force  to 
be  abfent  from  their  refpeftive  Squadrons  or 
Fleets. 

By  thofe  of  Holland  they  were  termed 
Capers ,  by  the  Spaniard  they  had  their  de¬ 
nomination  from  their  refpeCUve  parts,  as 
Offenders ,  Dunkirkers9  and  the  like,  in  Eng¬ 
land  called  Privateers  •,  how  far  the  AClions 
of  thofe,  as  in  relation  to  the  attacking  and 
killing  of  the  Enemy,  or  fpoiling  of  their 

Ships- 
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Ships  and  Goods  are  iawrul,  not  being  corn-  wrote  to  Pom- 
manded  nor  hired  thereto,  may  be  a  queition.  Plltus  r'le 

*  ncml  ^ 

fhould  give  him  an  Oath  the  fecond  time,  giving  this  Rcnfon,  ®;i,t 
friere  amijffi,  jure  cwn  boftibus  pugtiare  n:n  poterat  :  Cue  id  fete  down 
the  very  Words  of  Cato  to  his  Son,  whereby  he  admonilhcth  him 
not  to  enter  into  Battle  ;  Neqxe  enim  jut  ejfe  qui  mile /  ncn  fit  fuvr.are 
cum  bofe.  Cic.  Offic.  i.  c  A 

IV.  By  the  Laws  of  Nations  (as  hath  been 
faid)  it  is  lawful  for  every  Subj eft  of  that 
Nation  in  War,  to  feize  upon  the  Enemy’s 
Goods  and  Ships,  as  alfo  to  kill  them  v  for 
they  are,  after  War  denounced  by  Law, 
looked  upon  as  of  no  account ;  and  if  reipedt 
be  had  to  natural  and  internal  Right,  it 
feems  granted  to  every  one  in  a  juft  War  to 
do  thole  Things,  which  he  is  confident  within 
the  juft  meafure  of  warring,  to  be  advanta¬ 
geous  to  the  innocent  party:  but  though 
there  may  be  iuch  authority  given,  yet  wfat 
title  can  they  claim  or  appropriate  to  thcm- 
felves  of  the  Ships  or  Goods  or  Enemies,  (for 
furely  there  is  nothing  owing  to  luch,  nor 
are  they  lawfully  called  to  the  fame;  unlefs 
they  can  flirowd  themfelves  under  the  Pro¬ 
tection  of  this,  that  what  they  do,  is  only  to 
cxaft  punifhment  from  the  Enemy  by  the 
common  right  of  men. 

V.  Commiffions  to  kill  orfpoilthe  Enemy 
are  in  two  refpects,  either  general  or  fpecial : 

General  as  in  a  tumult  ;  among  the  Romans 
the  Conful  faid,  IVhofoever  would  have  the 
Commonwealth  jafe ,  let  him  follow  me  ;  and  to 
all  particular  fubjects  is  fometimes  granted  a 
Right  of  killing  in  felf-defence,  when  it  is 

publickly  expedient,  as  on  a  fudden  occafion, 
and  the  like. 

VI  Special  Commiffions  are  fiich  as  are  ie~  Defers 
granted  to  thofe  that  take  Pay,  and  are  under  D  dzrt 
vrders  y  the  not  obeying  of  which  may  be 

F  punilhed 
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punifhed  with  Death,  though  the  ad  fucceeds 
well. 

C.  Ruanda  Others  to  repair  a  particular  damage  by 
liceat  unicui *  way  of  Reprize ,  the  original  damage  being 
Leg-  l-  turned  into  a  National  debt,  but  that  fatis- 
^  2’  fied,  the  other  determines  :  or  elfe  to  thofe 

who  receive  no  pay,  but  go  to  War  at  their 
own  charge*,  and  that  which  is  more,  admi- 
nifter  at  their  own  cofts  a  part  of  a  War,  by 
providing  Ships  of  Force,  and  all  other  mi¬ 
litary  provifions  to  endamage  the  Enemy  or 
their  Confederates,  the  which  are  termed 
Privateers ,  &c.  as  above,  to  whom  inftead  of 
pay  is  granted  leave  to  keep  what  they  can 
take  from  the  Enemy  *,  and  though  fuch  Li¬ 
cence  is  granted  them,  yet  may  they  not  con- 
vert  of  their  own  Heads  to  their  private  ufe 
thofe  Prizes,  before  the  fame  have  been  by 
Law  adjudged  lawful  to  the  Captors. 

VII.  Nor  may  fuch  Privateers  attempt  any 
thing  againft  the  Laws  of  Nations,  as  to  ai- 
fault  or  endamage  an  Enemy  in  the  Port  or 
Haven,  under  the  proteftion  of  any  Prince 
or  Republick,  be  he  Friend,  Ally,  or  Neu¬ 
ter,  for  the  peace  of  fuch  places  mud  be  kept 
inviolably. 

Sir  Kenelm  Digby  having  obtained  a  Com- 
miffion  againft  the  French ,  being  in  the 
Straights ,  was  every  where  honoured  as  a 
Cavalier  whom  the  King  of  Great-Britain 
favoured  *  in  his  Voyage  he  took  fome  Prizes, 
and  coming  to  Algier  redeemed  feveral  Cap¬ 
tives,  whom  he  took  aboard,  and  placed  in 
the  feveral  Veffeis  he  had  made  prize  of : 
the  which  he  fo  effected,  that  in  a  fhort  time 
he  became  Illuftriffimo  of  fix  Ships  of  War*, 
coming  to  Cape  Congare ,  ten  leagues  from 

Scanderoonj  and  having  fent  a  Boar  to  dcfcry 

the 
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the  road,  word  being  brought  that  there  were 
in  the  road  two  Ver.e  ian  Galeaffes,  with  two 
other  Galleons,  two  Engiijh  Ships,  and  feveral 
French  Ships,  Sir  Kenelm  being  fatisfied  of  the 
Prize,  refolvcd  to  attack  them  the  next  morn- 
ing,  although  the  Admiral  of  theF enetians had 
declared  himfelf  Protedor  of  the  F>  enck ,  and 
that  he  would  deftroy  all  the  Engiijh  Ships  of 
War  that  he  fhould  meet,  either  in  that  Re- 
publick’s  or  Grand  Signer's  Seas.  .  Sir  K.nelnt 
notwithftanding  relolved  to  engage  them, 
and  accordingly  bore  up  to  themf  and  the 
Venetian  General  weighed  Anchor  to  meet 
him;  Sir  Kenelm  before  he  fired,  lent  a  Set¬ 
tee  to  inform  the  Venetian  of  his  Quality,  and 
of  his  Com  million,  being  only  to  endeavour  to 
make  prize  of  the  French ,  and  giving  him  all 
the  a  durance  pofiible  of  his  frientTfhip  and 
refped  to  the  Republick;  but  before  the«Se/- 
tee  was  anfwertd,  the  engagement  was  begun 
by  the  Engiijh ,  French,  and  Venetian.  This 
Action  of  Sir  Kenelm  Digbv  was  auctioned 
by  the  Turk-,  for  that  Hoftility  had  been 
committed  by  the  Engiijh,  in  the  Grand  Se¬ 
nior  s  Road,  and  thereupon  the  Baffa  of  Alep¬ 
po  and  Cady  of  Scandtroon  made  an  Avania  or 
Lmbargoe  on  the  Engiijh  Merchants,  till  re¬ 
paration  was  made,  for  the  breaking  the 

VIII.  In  the  granting  of  fuch  private  Com- 
mif.ions  there  is  always  great  care  to  be  had 
and  taken  by  caution,  to  preferve  the  I  .can-  ,cs 
of  our  Allies,  Neuters  and  Friends,  accord¬ 
ing  to  their  various  and  feveral  Treaties  • 
and  therefore  at  this  day  by  the  late  Treaty 
between  his  Vi, ajeffy  and  tire  States  of  Hdland 
ox.  London,  before  any  i'rivatccr  or  Ciper  can 
receive  Commiffion,  the  Commander  is  ob- 
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liged  to  enter  before  a  competent  Judge, 
good  and  l'ufficient  fecurity  by  able  and  re- 
iponfible  Men,  who  have  no  part  or  interefl 
in  fuch  Ship,  in  1500/.  Sterling ,  or  15,500 
Gilders ;  and  when  they  have  above  an  hun¬ 
dred  and  fifty  Men,  then  in  3000/.  or  33000 
Gilders ,  that  they  will  give  full  fatisfaftion 
treaty  Marine  for  any  damage  or  injuries,  which  they  fhall 
atLond.  De-  commit  in  their  courfes  at  Sea,  contrary  to 
Com '  t^iat:  Treaty»  or  any  other  Treaty  made  be- 
rniffion  muil  twcen  His  Majefty  and  that  State,  and  upon 
always  be  pain  of  Revocation  and  Annullity  of  their 
mentioned  Commifiions  and  for  anfwering  of  fuch  da- 
that  they  mage  or  injuries,  as  they  fhall  do,  the  Ship 

fuchfecurky. «  made  liable. 

There  is  a  Provision  to  the  like  Effe£t  between  us  and  the  French  on 
the  lull  Peace. 


IX.  If  a  Suit  be  commenced  between  the 
Captor  of  a  Prize  and  the  Claimer ,  and  there 
is  a  Sentence  or  a  Decree  given  for  the  party 
An.  13.  reclaiming-,  fuch  Sentence  or  Decree  (upon 
Iecurity  given)  fhall  be  put  in  execution,  not- 
Thefc  Arti-  withftanding  the  Appeal  made  by  him  that 
cles  for  their  took  the  Prize,  which  fhall  not  be  obferved 

areVit^o  be  a  *in  ca^e  t^ie  Sentence  fhall  be  given  againft  the 
Standard  to  Claimers ;  if  torture,  cruelty,  or  barbarous 
all  the  Na-  ufe  happens  after  a  Caption,  to  be  done  to 
tions  oF  Eii-  tjie  perfons  taken  in  the  Prize,  the  fame  fhall 
ropiy  Art.  14.  ^pj'Q  faflo  difeharge  fuch  a  Prize,  although  fhe 
was  lawful,  and  the  Captains  fhall  lofe  their 
Commifiions,  and  both  they  and  the  Offen¬ 
ders  be  fubjefted  to  punifhment. 

In  hojlium  ejje  X.  Such  forts  of  Inftruments  having  made 
partibus,  qui  a  capfion  of  Ships  bound  for  an  Enemy  from 
cidbellum  nc-  jsT ations  Neuter,  or  in  amity  with  both  the 

Ce£.AijifJ.  warring  States >  tire  lading,  in  order  to  be 
made  Prize  is  reduced  to  thefe  three  feveral 
heads. 


Firft, 


( 
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Fir  ft,  thofe  Goods  that  are  fit  to  be  ufed  Confultat . 
in  War,  under  which  are  included  Powder,  Harts  ecillus 
Shot,  Guns,  Pikes,  Swords,  and  all  other  ef  l,!?ua  Ita' 
inftruments  and  provihons  or  Armature  fit  relate  funt 
to  be  ufed  in  the  Field  or  at  Sea.  conftitutiones 

The  fecond  are  thofe  things  that  may  be  lmp*r*torum 
ufed  in  time  of  War,  and  out  of  War,  as  Grleafj^>c: 
Money,  Corn,  Victuals,  Ships,  and  the  like.  27X 

And  the  laft,  are  thofe  Goods  that  are  only 
fit  for  luxury  and  pleafure. 

XI.  The  firfc  are  accounted  Prize  without 
controrerfy ;  He  is  to  be  accounted  an  Enemy 
that  fupplies  an  Enemy  with  things  necejfary  for 
the  War. 

The  fecond  is  to  be  governed  according  to  CamhdinAr.n. 
the  ftate  and  condition  of  the  war-,  for  if  a  1591.  By  the 
Pr  nee  cannot  well  defend  himfelf,  or  enda-  fourthArticle 
mage  the  Enemy,  without  intercepting  of  of  Jhe )  r5aty> 
luch  things,  neceflity  will  then  give  a  right  to  thofe  Good- 
the  condemnation.  And  fo  Queen  Elizabeth  that  may  be 
did  the  Hanfiatick  Fleet  taken,  laden  with  out>  ot 
Corn  for  Lijbcn ,  upon  confideration  of  the  Y?fr  f  in 
ftate  of  the  War,  the  fame  became  prize.  Ships/ may 

not  upon  any  account  be  called  prohibited,  nor  fubject  to  a  condem¬ 
nation,  except  carried  to  places  befieged,  Art.  4.  See  John  Meurfius 
his  Danijh  Hiftory  concerning  the  prohibiting  of  Goods  by  thofe 
Northern  States.  Vide  pojtea ,  the  Grand  Prize  condemned  by  Eli- 
xabeth  in  tit.  Cuftoms,  and  vide  tit.  Ships  of  War,  §.  24.. 

The  laft  become  free,  and  (as  we  have  be¬ 
fore-mentioned)  according  to  that  of  Seneca  \ 

I  will  not  help  him  to  Money  to  pay  his  Guards  \ 
but  if  he  Jhall  define  Marbles  and  Robes>.  fuch 
things  hurt  not  others ,  only  they  minifter  to  his 
luxury  :  Soldiers  and  A' ms  [will  not  Jupply  him 
with  if  he  Jhall  feck  for  Players  and  recrea¬ 
tions  to  f of  ten  his  fiercenefs ,  I  will  gladly  offer 
to  him:  Ships  of  War  I  would  not  fend  him% 

F  3  but 
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but  fuch  as  are  for  pleafare  and  oftentation  of 
Print  s  J 'sorting  in  the  Sea ,  I  will  not  deny . 

And  Perfons  XII.  If  a  Privateer  take  a  Ship  laden  wholly 
fo  attempting  w^h  counterband  Goods,  both  Ships  and 

Enemy Vm ay  Goods  may  be  fubjefted,  and  made  prize. 

in  fome  cafes  punifhed  ;  but  if  the  fame  be  done  by  necefiity  of 
obedience,  tnough  the  parties  are  much  to  be  blamed,  they  yet  are 
not  to  be  punifhed  ;  and  fo  it  was  with  thofe  which  relieved  Sir  John 
Qldcafile  with  provifions,  who  being  taken,  were  difcharged. 

v  But  if  part  be  prohibited  Goods,  and  the 

other  part  is  not  prohibited,  but  fuch  as  ac¬ 
cording  to  the  neceffity  of  the  War  fhall  be 
fo  deemed,  the  fame  may  draw  a  confequen- 
tial  condemnation  of  Ships,  as  well  as  lading. 

By  the  fey e nth  jf  part  0f  the  lading  is  prohibited,  and  the 

Article  m  the  ^  is  merely  luxurious  and  for  plea-.  . 

don,  if  the  fure,  only  the  Goods  prohibited  become  prize. 

Skipper  will  and  the  Ships  and  the  remainder  become  free, 

deliver  out  an(j  nQi  fub]eet  to  infection* 
tne  prohibi-  *' 

ted  Goods,  the  Ship  may  proceed  with  the  reft  in  theiigVoyage  or 
Courfe,  as  they  pleafe,  and  the  Ship  fhall  not  be  brought  into  Port. 

xXiIi.  If  fuch  'hips  (hall  be  attacked  in  or¬ 
der  to  an  examination,  and  (hall  refufe,  they 
>r  .  may  be  affaulted,  as  a  houfe  luppofed  to  have 
IITJL,  Thieves  or  Pirates  in  it,  which  refufes  to 
inquitAuguP  yield  up  their  perfons,  may  be  broken  up  by 
tin  us,  qui  ju<£  t]ie  Officer,  and  the  Perfons  refifters  may  be 

pojfejjioni  mu- 

rorum  ambi -  . 

turn  circumduxit :  fi  aliquis  ex  ipforum  ufu  percujfus  inter  eat.  PubL 


XIV  But  if  any  of  the  e  Privateers  wil¬ 
fully  commit  any  (pod,  depredations,  or  any 
other  injuries,  either  on  the  >lrps  of  our 
c.  dels  2-  Friends  or  A  eaters,  or  on  the  f  h  ps  or  Goods 
*vio  l  C.  /A. 3.  of  our  own  Subjects,  they  will,  notwithftand- 
?  ' 3t*  Jar'  in  5  they  are  not  in  pay,  be  iub’.edted  in  fome 
‘ji  ri  Abru,r-  cales  to  Death  and  other  punifi  ments,  accord* 
j.  530.  °  in g  to  the  demerits  ot  their  ci  me  ,  and  per¬ 


haps  mav  fubieft  their  vefiel  to  jb'on'euuie. 
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And  though  by  the  Law  of  Nature  the 
Goods  of  Enemies  are  to  be  fpoiled  as  well  as 
their  Perfons  (lain,  yet  fome  Goods  and  things 
feem  exempted,  and  ought  not  to  be  fpoiled, 
and  therefore  it  is  not  lawful  to  land  on  the 
Territories  of  our  Enemies,  to  fpoil  places 
dedicated  to  God  :  Though  Pomponius  ob-  Pompon.  Le 
ferves,  when  places  are  taken  by  the  Enemy,  cum  local) .  He 
all  things  ceafe  to  be  Sacred  ;  the  reafon  given 
is,  becaufe  the  things  which  are  called  Sacred, 
yet  are  they  not  indeed  exempted  from  hu¬ 
mane  ufes,  but  are  publick.  The  Town  [men, 
faith  Tacitus ,  opening  their  gates ,  fubmitted  Tacit,  Annul . 
themfelves  and  all  they  bad  to  the  Romans,  1 3* 
themf elves  were  /pared,  the  Town  was  fired . 

Pompey  entred  the  Temple  by  the  right  of  Vifto- 

ry ,  not  as  a  fuppliant ,  but  as  a  Conqueror :  and 

though  that  privilege  may  feem  right  by  the 

Law  of  War  to  a  Sovereign,  or  a  Genera], 

that  intends  a  conqueft,  yet  that  power  may 

not  feem  devolved  to  him,  whole  Commiflion 

is  cautionally  to  endamage  the  Enemy  only, 

as  in  reference  to  his  commerce  and  provifions  Wars  and 

of  enabling  them  to  withftand  the  War:  Cer-  Victories  for 

tainly  that  conqueft  is  poor,  whofe  Trophies  the  mofl  part 

and  Triumphs  are  made  up  with  Roofs,  Pil-  ^on*fVl  tak“ 

1  *  ,  .  irr  tir  -ir  in&  anc*  ovcr“ 

tars,  Polls,  Pulpits,  and  Pews,  and  the  Ipoil  or  throwing  Ci- 
Agriculture.  Hence  it  is,  that  at  this  day  the  ties,  which 
king  of  France  in  Germany  and  the  Nether -  work  'lsm  not 
lands  accepts  of  Contributions,  by  which  the  ^uryofthc*1 
Cities  and  Churches  are  not  only  fpared,  but  Goods,  the 
even  the  Countrymen  plough  and  fow  as  quiet-  wallsofCities 
ly  as  if  there  were  no  Armies  in  their  Territo-  anci  Ii  mPlcs 
ries  at  all.  F4  XV.  MoftohJc,GcJs 

r  partake  in 

the  lame  ruin,  the  Citizens  andPriefts  equally  flaughtered  ;  nor  is  die 
rapine  of  facred  riches  and  piophane  unlike  :  fo  many  are  the  Sacri¬ 
leges  of  the  Romans  as  their  Trophies,  lo  many  arc  their  d  riumphs 
over  Gods  and  Nations  ;  and  then  goes  further,  Tot  manubim  quoi  ma- 
nent  adhuc  Jimidachra  captiTorum  deornm.  Mox  &  bene,  ghicd  fi  quid 

ad'verji 
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advcrfi  Ur  Lib  as  acridity  cardan  clades  Templorum  qua?  &  minium 

fuerant. 

/ 

Even  upon  the  fame  Reafon,  that  the  Inftruments  of  Hufbandmen 
are  not  to  be  taken  for  a  pledge  by  the  Civil  or  Common  Law.  Leg . 
exeunt,  C,  quad  res  pign.  Coke  on  Littleton  47. 

XV.  Moft  certain,  thofe  forts  of  Capers  or 
Privateers,  being  Inftruments  found  out  but 
of  later  Ages,  and  ’tis  well  known  by  whom, 
it  were  well  they  were  reftrained  by  confent  of 
all  Princes  ;  fince  all  good  Men  account  them 
but  one  remove  from  Pirates,  who  without 
any  refped  to  the  caufe,  or  having  any  injury 
done  them,  or  fo  much  as  hired  for  the  Ser¬ 
vice,  fpoil  Men  and  Goods,  making  even  a 
Trade  and  Calling  of  it,  amidft  the  calami¬ 
ties  of  a  War,  and  driving  a  commerce  and 
mart  with  the  fpoil,  and  that  with  as  much 
peace  and  content,  as  if  they  had  never  heard 
of  Tears,  Blood,  Wounds,  or  Death,  or  any 
fuch  things  :  fuch  to  expofe  their  lives  againft 
Ships  of  the  like  kind,  were  both  honourable 
and  juft,  or  thofe  that  fhould  aid  the  Enemy 
with  Goods  prohibited  as  afore,  fuch  Prizes 
were  pofTeffions  moft  noble  •,  but  the  Goods, 
Ships  and  Lives  of  the  innocent  peaceable 
Traders  to  be  expofed  to  rapine  and  fpoil,  ren¬ 
ders  them  worfe  than  the  Roman  Liftors,  by 
how  much  kis  to  kill  without  caufe,  Headf- 
men  executing  the  guilty,  they  the  guiltlefs. 

It  was  a  high  neceffity  that  enforced  the 
Englijh  to  commifiionate  fuch,  the  number  of 
her  then  Enemies  covering  the  Sea,  like  the 
Egyptian  Locufts  ;  it  were  well  they  were  re¬ 
ceded  by  confent,  or  if  allowed  of,  not  fub- 
je£t  to  Quarter,  when  taken  by  Ships  of  War : 
A  1'rade  that  St.  Paul  never  heard  of,  when 
i  Cor.  ix.  7,  he  faid,  Who  gocth  to  War  at  his  own  charge  ? 
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CHAP.  IV. 

\ 

Of  Piracy, 

I.  Pirates  what, 

II,  Of  the  duty  incumbent  on  Princes  and  States  as  in 
reference  to  fuch ,  and  whether  liable  for  the  dama¬ 
ges  they  commit. 

II J.  Pirates  where  they  hold  a  Society ,  how  the  fame 
is  ejleemed  in  law ,  and  of  equality  held  by  them. 

IV.  IVhether  capable  of  the  Solemn-ties  of  JVary 
and  Right  of  Legation. 

V.  IVhether  capable  of  fuccour  by  the  Laws  of  Na¬ 
tions. 

VI.  Ships  were  liable  for  rede?nption  of  the  Mafler 
remaining  pledge  for  Ship  and  Lading ,  and  where 
not. 

VII.  Oath  obven  to  pay  a  reward  for  redemption  of  a 
Ship  from  Pirates ,  whether  the  farne  ought  to  be 
performed . 

VIII.  Foreigners  fpoiled  by  Englifh  Pirates ,  map 
purfue  for  fuflice  within  the  Statute  of  28  H.  8. 

IX.  So  where  the  Subjects  of  any  Foreign  Nation 
committing  the  famey  may  be  punijhed  by  the  fame 
Statute. 

*  X.  Piracy  committed  by  the  Subjects  of  a  Nation  in 
Enmity  with  the  Crown  of  England  among  Eng- 
lilh  Pirates ,  cannot  be  punijhed  by  the  Jlatute  of 
28  H.  8. 

XI.  Committed  on  the  Britijh  Seas  punijhable  by  the 
Crown  of  England,  and  none  other. 

XII.  JVhere  committed  in  the  Oceany  whether  they 
may  be  executed  with  trial ,  by  the  Law  of  Na¬ 
ture. 

XIII.  Phe  like  where  the  fudge  refufes  to  try  themy 
or  in  cafe  of  emergency ,  whether  f  uj lice  may  be  ex¬ 
ecuted  immediately. 

XIV.  Pirates  attempting  to  rob ,  commit  a  AIurdery 
whether  all  principals ,  or  only  the  flayer^  and  the 
reft  acceffories. 

XV.  If  the  fubjcfis  of  one  Foreign  Nation  rob  an¬ 
other  y  and  bring  the  Booty  into  England,  whether  \ 

the 
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the  party  injured  may  proceed  Criminaliter  for  pu- 
ni foment ,  and  Civi liter  for  refutation. 

XVI.  Pirates  take  Men^  and  no  part  of  the  Ladings 
if  Piracy. 

XV IL  Where  a  A/I  after  may  commit  Piracy  of  thcfe 
things  that  are  committed  to  his  charge ,  and  where 
not . 

XVIII.  HUiere  Piracy  may  be ,  though  there  be  no¬ 
thing  taken  :  and  where  Goods  are  taken  out  of  a 
Ship<>  and  nobody  in  it. 

XIX.  The  Captain  and  Crew  of  a  vejfel  having  a 
Commijfion  of  Reprize  commit  Piracy ,  whether 
thofe  that  employed  them  ought  to  anfwer  the  Da¬ 
mage. 

XX.  JVhere  Goods  taken  at  Sea  amount  not  to  Pi¬ 
racy . 

XXL  Goods  taken  and  retaken  by  a  Friend ,  whether 
the  Property  of  the  Prize  is  altered . 

XXII.  Of  Refutation  of  Goods  taken  by  Piracy  by 
the  Laws  of  England. 

XXill.  Of  Refit  uiion  refafed  by  the  Laws  of  Eng¬ 
land.  j ufificaiions  in  this  by  a  Warrant  from  the 
Admiralty.  The  Adm'ralty  muf  allow  the  Statute 
of  Limitation  if  pleaded. 

XXIV.  Of  Piracy  as  in  reference  to  matters  Cri - 
minal ,  and  how  p uni fn able  at  this  Day  by  the 
Laws  of  England. 

XXV .  T he  Statute  of  28  H.  8.  how  it  operates  in 
cafes  of  Pira  y. 

XXVI.  Of  Pardons  in  cafes  of  Piracy ,  Forfeitures , 
Corruption  of  Blood ,  and  Clergy. 

XXVII.  Whether  a  Depredation  committed  in  a 
Port  within  this  Realm  remains  Robberyy  at  the 
Common  Law ,  or  Piracy  by  the  Law  Marine. 

XXVI 1 1.  Whether  Clergy  is  allozv  able  for  a  Depreda¬ 
tion  in  a  Port ,  and  if  Pardons  extend  thereto. 

XXIX.  A  Pirate  arraigned  and funding  mute  Jhall 
have  Judgment  of  Pain ,  Fort  and  Dure. 

XXX.  Of  the  Operation  of  the  Attainder  in  cafes 
of  Piracy. 

XXXI.  Of  Goods  taken  at  Sea  and  brought  to  Land , 
whether  the  Party  is  punijkabk  by  our  Lawy 

St  at. 
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Stat.  it.  12  fV.  3.  c.  7.  Piracy  where  and 
bow  triable . 

XXXII.  If  the  Admiralty  claijas  either  an  original , 
or  a  concurrent  JurifdUiion ,  the  Courts  above  will 
not  intermeddle . 

XXXilL  Satisfaction  of  old,  how  made  to  Perfons 
J'poiled  at  Sea. 

XXXIV  Perfons  unjuflly  detained  in  Cujlody  upon 
Sufpicion  of  Piracy ,  the  Courts  above ,  on  a  Ha¬ 
beas  Corpus,  may ,  if  there  be  juft  caufe ,  either 
bail  or  dif charge  them . 

I.  A  Pirate  is  a  Sea-Thief,  or  Hoftis  hu - 
tnani  generis ,  who  to  enrich  himfelf, 
either  by  furprife  or  open  force,  lets  upon 
Merchants  and  others  trading  by  lea,  ever 
fpoding  their  Lading,  if  by  any  poflib  lity  he 


can  get  the  maftery,  fometimes  bereavin 


or 


them  of  their  Lives,  and  finking  their  Ships ; 
the  Aftors  wherein,  Pally  calls  Enemies  to 
all,  with  whom  neither  Fa  th  nor  Oaih  is  to  he 
kept.  Againft  Pirates  and  fuch  as  live  by 
Robbery  at  Sea,  any  Prince  hath  power  to 
make  War,  tho’  they  are  not  fubjeft  to  iiis 
Government  Grot,  de  jure  belli  &  pacts,  lib • 

Ci  cap .  20.  §.  40. 

II.  By  the  Laws  of  Nature,  Princes  and  If  the  ofFen- 
States  are  refponfible  for  their  neglect  it  they  dcrs  could  be 
do  not  provide  Ships  of  War,  and  other  re- 
medies  for  the  reftraining  of  thofe  fort  ot  Rob-  yielded  up  to 
bers\  but  how  far  they  are  bound,  either  by  Juftice;andif 
the  Civil  Law  or  Cmmvn  Law  of  this  King- 
dom,  may  be  fome  queition  •,  for  it  is  agreed,  h^oughtto 
they  are  not  the  caule  ot  the  unjuit  lpoil  that  go  towards 
is  commited  by  them,  nor  do  they  partake  in  the  reparati- 
any  part  of  the  plunder  *,  but  it  a  Prince  or 011  the  da- 
State  Ihould  fend  torth  Ships  oj  JVar ,  or  Com-  maSc- 
millions  for  repnie,  and  thole  inftead  ot  taking 
prizes  from  the  Enemy,  turn  Pirates  and  fpcii 
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the  Subjedts  of  other  Friends,  there  has  been 
fomc  doubt,  whether  they  ought  not  to  make 
fatsfadtion  to  the  Parties  injured,  in  cafe  the 
offenders  fhould  prove  unable.  Surely  there 
is  no  more  reafon  for  this  latter  than  the  firlt ; 
feeing  Princes  and  States  may  give  all  their 
Caution  is  fubjedts  power  to  fpoil  the  Enemy,  nor  is  fuch 
commonlyta-  a  Permiffion  any  caufe  why  damage  was  done 
ken  upon  the  t0  our  Friends,  wffen  even  Private  Men  with- 

of  fuch  Com- out  any  permiffion,  might  fend  forth 
minions  to  Ships  of  W ar ;  beffdes,  it  is  impofiible  that 
prevent  the  Princes  or  States  fhould  forelee,  whether 
they  would  prove  fuch  or  not  ^  nor  can  it  be 

generally'  re-  avo^ed,  but  we  muff;  employ  fuch,  otherwife 
Irained  by  no  Army  or  Fleet  could  be  prepared  ;  neither 
Proclamation  are  Kings  to  be  accufed  if  their  Soldiers  or 
^eiJ  a  ^ar  Mariners  wrong  their  Confederates,  contrary 
to  their  commands,  though  they  are  obliged 
ded  that  none  to  punilh  and  yield  up  the  Offenders,  and  to 
prefume  to  fet  fee  that  legal  Reparation  be  made  out  of  the 
forth  without  gfXate  of  the  Pirates.  If  Letters  of  Marque  or 

*  Conftit.  Gal-  ^ePrtza^  be  granted  out  to  a  Merchant,  and 
Ua  tom.  3 .  tit.  he  furnifhes  out  a  Ship  with  a  Captain  and 
3.  Conjlitutio-  Mariners,  and  they  inftead  of  taking  the 
m  Anm  15^3.  Goods  or  Ships  of  that  Nation  againft  whom 
cft'  1  f  their  Commiffion  is  awarded,  take  the  Ships 

fourth.  2.  and  Goods  of  a  Friend,  this  is  Piracy  *  ;  and 
conftit .  Anni  if  the  Ships  arrive  in  England ,  or  in  any  other 
1 543*  caP- 44*  of  his  Majefty’s  Dominions,  the  fame  fhallbe 
de^ar  the n"  ^zec^5  and  the  Owners  for  ever  lofe  their  Vef- 

Treaty  at  ^ 

Breda  between  England  and  Holland,  and  the  15th  Article  in  the 
Marine  Treaty  at  London  1674.  f  1  Rolls  Abr.  530.  776. 


From  hence  it  is,  that  Princes  and  States 
arc  very  cautious  upon  this  we  call  Jure  Belli 
privati ,  how  they  engage  themfelves,  or  thofe 
who  feek  reparation  for  wrongs  before  receiv¬ 
ed  y  for  the  Perfon  injured  governs  not  the 

aftion, 
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aftion,  but  devolves  the  power  to  fome  other 
hired  for  that  particular  ufe,  whofe  Law  is 
no  more  than  this.  There  is  rnoft  right  where 
is  moft  pay  or  prize.  Unhappy  ftate  of  man, 
whofe  fupport  and  living  is  maintained  only 
by  expofing  himfelf  to  Death ;  a  Calling  that 
nothing  can  make  honeft,  but  the  higheft  ne- 
ceflity  or  pious  charity.  And  therefore  thofe 
that  iffue  forth  fuch  fort  of  Commijjions ,  gene¬ 
rally  take  Caution  for  their  returning  within 
a  convenient  Time,  and  not  to  wander  in  that 
unhappy  condition. 

III.  Though  Pirates  are  called  Enemies,  Leg.  Hcftes 
yet  are  they  not  properly  fo  termed  :  For  he  verb.  Jignif ; 
is  an  Enemy ,  fays  Cicero ,  who  hath  a  Com¬ 
monwealth,  a  Court ,  a  Treasury,  Confent  and 
Concord  of  Citizens ,  and  fome  way ,  if  occafion 
be,  of  Peace  and  League  ;  and  therefore  a 
Company  of  Pirates  or  Freebooters  are  not  a 
Commonwealth,  tho*  perhaps  they  may  keep 
a  kind  of  equality  among  themfelves,  without 
which  no  Company  is  able  to  confift  ;  and 
though  it  is  feldom  they  are  without  fault,  yet  Leg.  Hoftis  de 
they  hold  fociety  to  maintain  right ,  and  they  Captivn. 
do  right  to  others,  if  not  in  all  Things  accord¬ 
ing  to  the  Law  of  Nature  (which  among  many 
people  is  in  part  obliterated)  at  leaft  according 
to  agreements  made  with  many  other  Nations  ; 
or  according  to  Cuftom  :  So  the  Greeks,  at 
what  Time  it  was  accounted  lawful  to  take 
fpoil  at  Sea,  abftained  from  daughter  and 
depopulations,  and  from  dealing  Oxen  that 
plowed,  as  the  Scholiajl  upon  Thucydides  ob- 
lerves  •  and  other  Nations  livdng  alfo  upon 
the  fpoil  when  they  were  come  home  from 
Sea,  lent  unto  the  Owners  to  redeem  (if  they 
pleafed  at  an  equal  rate)  what  they  were  rob¬ 
bed  of  at  Sea :  and  at  thijs  day,  if  a  Ship  hath 
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the  Emperor  of  Barbary' §  protection,  the  Pi¬ 
rates  of  that  Nation  (if  they  feize)  will  reilore, 
and  if  there  be  no  protection,  yet  if  taken 
with  n  fight  of  their  Cattles,  the  Prize  is  not 
abfolute  *,  but  if  refiftance  is  made,  and  there 
be  a  Caption,  fhe  then  becomes  the  Captor’s 
for  ever,  as  the  price  of  Blood. 

7ure  I' v-  Again,  Pirates  that  have  reduced  them? 

lib.z.  8?  felves  into  a  Government  or  State  as  thofe  of 
§.2.  Algier ,  Sallee ,  Tripoli ,  Tunis ,  and  the  like, 

fome  do  conceive  ought  not  to  obtain  the 
Rights  or  Solemnities  of  War  as  other  Towns 
or  places  ;  for  though  they  acknowledge  the 
*  Conftantino -  Supremacy  of  the  *  Portey  yet  all  the  power  of 
pie ,  generally  it  cannot  impofe  on  them  more  than  their  own 
fo  called.  Wills  voluntarily  confent  to.  The  famous 
Carthage  having  yielded  to  the  victorious 
Scipio,  did  in  fome  refpeCl  continue,  and  began 
to  raife  up  her  drooping  Towers,  ’till  the 
knowing  Cato  gave  Counfel  for  the  total  ex¬ 
tirpation  ;  out  of  the  Ruins  of  which  arofe 
Tunis ,  the  revenging  Ghoft  of  that  famous 
City,  who  now,  what  open  Hoftility  denied, 
by  Thieving  and  Piracy  continue ;  as  {linking 
Elders  fpring  from  thofe  places  where  noble 
Oaks  have  been  fell’d;  and  in  their  Art  are 
become  fuch  Mailers,  and  to  that  degree,  as 
to  difturb  the  mightiefl  Nations  of  the  Y\  eft- 
ern  Empire ;  and  though  the  fame  is  fmall  in 
bignefs,  yet  it  is  great  in  mifchief ;  the  con- 
fideration  of  which  put  fire  in  the  Rreaft  of 
Fuller* s  Holy  t'ie  aged  Lewis  IX.  to  burn  up  this  nell  of 
War,  lib.  4.  Wafps,  who  having  equipt  out  a  Fleet  in  his 
rap.  27.  way  for  Palejline ,  refolved  to  befiege  it : 

Whereupon  a  Council  of  War  being  called, 
the  queftion  was.  Whether  the  fame  fhould 
be  fummoned  ?  and  carried,  it  fhould  net ; 
for  it  was  not  fit  the  folentn  Ceremonies  of  IVar 

Jhculd 
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Jhould  be  lavifhed  away  on  a  company  of  'Thieves  O£iob.$.  Anna 
and  Pirates.  Notwithftanding  this  T unis  and  l6^^ut.  ^ 
T ripoliy  and  their  Sifter  Algier  do  at  this  day  ^fe  vvxjrds, 
(though  nefts  of  Pirates)  obtain  the  right  cf  confirmedand 
Legation,  and  Sir  John  Lawfon  did  conclude  fealed  in  the 
a  Peace  between  his  Majefty  by  the  Name  of  Fcl'e.nae 
the  moft  Serene  and  Mighty  Prince  Charles  God^in^our 
the  Second ,  by  the  Grace  of  God  King  of  Great  Houfe  in  the 
Britain,  France  and  Ireland,  Defender  of  the  no'olc  City  of 
Faithy  &c.  and  the  moft  F,xcellent  Signors  \un:s'ff 
Mahomet  Bafhaw,  the  Divan  of  the  Noble  j^on  freica - 
City  of  Tunis-,  Hagge  Muftapha  Dei,  di>  and  the 
Morat  Bei,  and  the  reft  of  the  Soldiers  in  the  ycar  °*  Hegi- 
Kingdom  of  Tunis  ;  and  with  them  of  T ripoli 
by  Sir  John  Nar borough  *  by  the  Name  of  Ha-  and 

lil  Bafliaw,  Ibrahim  Dey,  Aga,  Divan,  and  (afterwards. 
Governors  of  the  Noble  City  and  Kingdom  of  i67^ 
Tripoli  in  Barbary  .  So  that  now  (though  Turks) 

indeed  Pirates )  yet  having  acquired  the  Re-  26tli  day  of 

putation  of  a  Government,  they  cannot  pro-  the  MoonZ*- 

perly  be  efteemed  Pirates  but  Enemies.  pbire,  and  the 

year  of  the 

V.  Pirates  and  Robbers  that  make  not  a  Hegira,  1087. 


Society,  i.  e.  fuch  a  Society  as  the  Law  of 
Nations  accounts  lawful,  are  not  to  have  any 
fuccour  by  the  Law  of  Nations.  Tiberius , 
when  Tacfarinas  had  lent  Legates  to  him, 
he  was  difpleafed,  that  both  a  Traitor  and  a  Farit.  Anna!. 
Pirate  fhould  ufe  the  manner  of  an  Enemy, 

^  ...  .  r  .  r  .  J  i..ac Bello  Li<v. 

as  Tacitus  hath  it ;  yet  lometimes  Inch  men 
(Faith  being  given  them)  obtain  the  right  of 
Legation,  as  the  Fugitives  in  the  Pyrenean 
Foreft,  and  the  Banditti  at  Naples  *,  and  }yfnct^2f  l[ 
Solyman  the  Magnificent,  having  entertained  ene  *  °  9 
Barbaroffo  the  famous  Pirate,  lent  word  to 
the  Venetians ,  that  they  fhould  ufe  him  and 

efteem 
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efteem  him  no  more  as  a  Pirate^  but  one  of 
their  own  Port . 

ff.  ad  Legem  VI.  If  a  Ship  is  afiaulted  by  a  Pirate,  for 
Rhod.de jadu.  redemption  of  which  the  Matter  becomes  a 

i  frradsTe-  Slave  to  the  Captors,  by  the  Law  Marine, 
dempta.  the  *  Ship  and  Lading  are  tacitly  obliged  for 
♦  The  fame  his  redemption  by  a  general  Contribution. 

®Ut  ^  a  ^rate  himfelf  ftranded,  and 

Capture  an to  decoy  *he  Merchant-Man  for  his  relief. 
Enemy,  Lord  ttiall  fire  his  Guns,  or  wave  his  Colours,  who 
Raymond  9  33.  accordingly  varies  hisCourfe  for  his  Attiftance, 
T°  and  t^ie  ^rat:e  enters  him,  for  redemption  of 

Proceedings  which  he  becomes  a  Slave  to  the  Pirate,  there 
in  fuch  Mat-  contribution  fhall  not  be  made,  becaufe  it 
ter  be  legal,  was  his  folly  to  be  fo  decoyed. 

thePartymuft 

wait  till  the  Promovent  has  libelled,  before  he  can  move  for  a  Pro¬ 
hibition.  Ibid.  934. 

/ 

VII.  By  the  Civil  Law  a  Ranfom  promifed 
to  a  Pirate,  if  not  complied  with,  creates 
no  wrong  ;  and  the  reafon  given  is,  for  that 
the  Law  of  Arms  is  not  communicated  to 
fuch,  neither  are  they  cabable  of  enjoying 
that  privilege  which  lawful  enemies  may 
challenge  in  the  Caption  of  another :  however 
this  hath  its  meafure  ;  for  a  Pirate  may  have 
a  lawful  poflefiion,  the  which  he  cannot  be 
denied  (if  injury  or  wrong  be  done  him)  to 
claim  the  benefit  of  Law.  But  the  reafon 
of  that  fprings  from  a  more  noble  Fountain, 

•  which  is  his  taking  a  legal  courfe,  for  by  that 
he  hath  fubmitted  to  theMagiftrate,  and  paid 
obedience  to  the  Laws  in  demanding  ]  uftice  \ 
belides,  the  lame  is  not  done  lo  much  in  favour 
of  the  Pirate,  as  in  Hatred  of  him  who  firft 
Bodin.l.i.c.i  commits  the  wrong.  Aitguftus  the  Emperor 
proclaimed  a  reward  of  ten  Sefterces  to  be 
given  him  that  lhould  bring  in  Ceracotas ,  the 
t  famous 


s 
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famous  Spanijh  pirate ,  who  having  notice  of 
the  fame,  voluntarily  comes  and  prefents  him- 
felf  before  the  Emperor,  and  demands  the 
promifed  reward  :  and  the  queftion  was,  whe¬ 
ther  death  or  the  Sefterces  were  to  be  his  re¬ 
ward:  The  Emperor  gave  Judgment,  that  the 
fum  promifed,  fhould  be  paid  him,  for 
otherwife  in  taking  away  his  life  he  fhould 
deceive  him  of  the  fum  promifed,  which 
would,  in  effeft,  violate  the  publick  Faith 
given  to  him,  who  of  himfelf  offered  himfelf 
upon  the  trial  of  Juftice 

A  Pirate  attacks  a  Merchant-Man,  and 
enters  her,  for  redemption  of  which  the  Maf- 
:er  gives  his  Oath,  at  a  time  and  place  to 
Day  the  Pirate  a  fum  certain  *,  by  fome  it 
lath  been  held,  that  the  Mafter  commits  not 
aerjury,  if  the  price  promifed  for  redemption 
3e  not  brought  according  to  the  Oath :  be- 

w  O  7 

:aufe  a  Pirate  is  not  a  determinate,  but  a 
common  Enemy  of  all,  with  whom  neither 
7aith  nor  Oath  is  to  be  kept :  but  that  is  no  Leg,  bona  fide 
eafon  for  the  affoiling  of  the  Vow;  for 
hough  the  Perfon  be  deficient,  yet  the  Juft 
5od  is  concerned  •,  nor  can  that  perfon  that 
iath  promifed  a  thing,  fatisfy  his  Confcience 
dter  he  hath  once  delivered  it  to  him,  to  re- 
:over  it  back  again ;  for  the  words  in  an 
3ath,  as  to  God,  are  to  be  underftood  moft 
imply,  and  with  effeft ;  and  therefore  he 
hat  returned  fecretly  to  the  Enemy,  and 
gain  departed,  made  not  good  his  Oath  con- 
erning  his  Return. 

VI  i  I .  If  an  Englijh  Man  commit  Piracy,  be 
:  upon  the  Subjeft  of  any  Prince  or  Repub- 
ick  in  amity  with  the  Crown  of  England ,  he 
;  within  the  purview  of  the  St  at,  of  28  H.  3. 
nu  fo  it  was  held  where  one  IVinterfon ,  Smith , 

G  and 
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On  a  Com-  and  others,  had  robbed  a  Ship  of  one  Matu- 

11  rounded  on  rine  Gantier,  belonging  to  Bourdeaux ,  and 

fheStat.  a-  from  thence  with  French  Wines  for 

warded,  England ,  and  that  the  fame  was  Felony  by  the 

Rott.  Adm.  Law  Marine,  and  the  parties  were  convi&ed 
2%Ehz.m.z$.  Qf  t}ie  fame> 

IX.  And  fo  if  the  Subjedl  of  any  other 
Nation  or  Kingdom,  being  in  Amity  with  the 
King  of  England ,  commit  Piracy  on  the  Ships 
or  Goods  of  the  Englijh,  the  fame  is  Felony, 
and  pun  ifh  able  by  virtue  of  the  St  at.  and  fo 
it  was  adjudged,  where  one  Carelefs ,  Cap-v 
tain  of  a  French  Man  ofW^r  of  about  40 
Tuns,  and  divers  others,  fetting  upon  four 
Merchant-Men  going  from  the  Port  of  Brijlol 

Rott.  Ad?n.  to  Caermarthen ,  did  rob  them  of  about  1000L 
anno  28  Ehz.  for  which  he  and  the  reft  were  arraigned  and 
m'  24'  found  guilty  of  the  Piracy . 

Normandy  wa.s  But  before  the  Slat,  or  25  Ed.  if  the 
1  o it  by  King  lubjebts  of  a  foreign  Nation  and  fome  Englijh 
John,  and  out  had  joined  together,  and  had  committed  Pira- 

anceof  the’  S7’  11  had  been  Tfeafon  in  the  Englijh,  and 
King  of  Eng-  Felony  in  the  Foreigners  :  And  fo  it  was  faid 

land,  and  they  by  Shard ,  where  a  Norman  being  Comman- 
were  as  now  der  of  a  Ship,  had  together  with  fome  Englijh , 
committed  Robberies  on  the  Sea,  being  taken, 
Ajpfe  placit  theY  were,  arraigned  and  found  guilty;  the 
25. per  Shard.  Norman  of  Felony,  and  the  Englijh  of  Trea- 
'vid'  J  H'  5*  fon,  who  accordingly  were  drawn  and  hanged. 
cap.  6.  Rut  now  at  this  day  they  both  receive  judg¬ 
ment  as  Felons  by  the  Laws  Marine. 

X.  If  the  Subjects  in  enmity  with  the 
Crown  of  England  be  Sailors  aboard  an  Englijh 
Pirate  with  other  Englijh ,  and  then  a  robbery 
is  committed  by  them,  and  afterwards  are 
taken,  it  is  Felony  without  controverfy  n  the 
Englijh ,  but  not  in  the  Strangers ;  for  they 
cannot  be  tried  by  virtue  of  the  Commifilon 

upon 
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upon  the  Statute ,  for  it  was  no  Piracy  in  them, 
but  the  Depredation  of  an  Enemy,  for  which 
they  fhall  receive  a  Trial  by  Martial  Law,  and 
Judgment  accordingly. 

XI.  Piracy  committed  by  the  Subjects  of  StUcn  Mare 

the  French  King,  or  of  any  other  Prince  or  clauf *• 
Republick,  in  amity  with  the  Crown  of  Eng-  ^TpJln^-^ 
land  upon  the  Britijh  Seas,  is  puniihable  pro-  GrimbalA  m 
perly  by  the  Crown  of  England  only,  for  the  temp.  Ed.  1. 
Kings  of  the  fame  have  ijlud  regimen  £s?  do  mi-  CueciinVA/. 
nium  exclufive  of  the  Kings  of  France ,  and^^2^1^ 
all  other  Princes  and  States  whatfoever.  ralty. 

XII.  If  Piracy  be  committed  on  the  Ocean , 
and  the  Pirates  in  the  Attempt  there  happen 

to  be  overcome,  the  Captors  are  not  obliged  Injiceremanum 
to  bring  them  to  any  port,  but  may  expofe  Parc^tr^x£- 
them  immediately  to  punifhment,  by  hano-ino-  r??! flbl-tum 

1  1  A /r  •  r  1  ,  J  o  JtblyKS fer7non9 

them  up  at  the  Main-yard  end  before  a  De-  vfus  eft  juris ; 
parture  ^  for  the  old  natural  liberty  remains  nam  manus  in  * 
in  places  where  are  no  Judgments.  J‘a'°  ^ialur> 

And  therefore  at  this  Day,  if  a  Ship  fhall  be  q“°Jgs 
on  a  Voyage  to  the  Weft-Indies ,  or  on  a  Difco-  fad,  m'w- 
very  of  thofe  parts  of  the  unknown  World,  bis  debit  am 
and  in  her  Way  be  affaulted  by  a  Pirate,  but  rfr.dicamus. 
in  the  Attempt  overcomes  the  Pirate  by  the  Scn‘A'n*11’ 
Laws  Marine,  the  Veflel  is  become  the  Cap- 
tors  •,  and  they  may  execute  fuch  Beafis  of 
Prey  immediately,  without  any  Solemnity  of 
Condemnation.  If  we  refpeft  expletoiy  fuf- 
tice,  it  cannot  be  denied,  but  for  the  Confer- 
vation  of  Ship  and  Goods,  a  Pirate  invading 
may  be  flain,  for  the  inequality  between  thefe 
things  and  life  is  made  up  in  favour  of  the  in¬ 
nocent,  and  by  hatred  to  the  injurious : 

W  hence  it  follows,  if  we  regard  only  that 
Right,  that  a  Pirate  running  away  with  ftolen  Oratione  in 
Goods,  if  they  cannot  otherwife  be  recovered,  ^r^fiQcrat£mt 
niay  be  lunk.  Demo  ft  hen  es  faid,  It  was  very 

G  2  hard 


hard  and  unjuft ,  and  contrary  both  to  the  writ¬ 
ten  Laws  and  the  common  Rules  amongft  Men, 
net  to  be  fuffered  to  ufe  Force  againft  him  who 
in  a  hoftile  manner  hath  taken  my  Goods. 


Leg.  ext  at.  D-  XIII.  So  likewife,  if  a  Ship  fhall  be  af- 
quod  maul.  fau}ted  by  Pirates,  and  in  the  Attempt  the 


Pirates  fhall  be  overcome,  if  the  Captors 
bring  them  to  the  next  port,  and  the  Judge 
openly  rejefts  the  Trial,  or  the  Captors  can- 


rum  vigor  Ju-  there  executed  by  the  Captors. 

rifque  publici  tutcla  in  jnedio  conjhtuta ,  ne  quijquam 
v  a  l eat  uliionem .  Leg.  nulli  C.  de  Judeeis. 


Caius  Ceejar  being  but  a  private  Man  pur- 
fued  the  Pirates,  by  whom  he  formerly  had 
been  taken  and  fpoiled,  and  making  up  to 
them  with  fuch  a  Fleet  as^  he  pofiibly  in  hafte 


ed  their  Ships,  and  the  Men  he  brought  back 
Plutarch,  in  to  an  Anchor,  where  repairing  to  the  Pro - 


felt  turned  back,  and  there  hanged  them  up* 
XIV.  If  a  Pirate  at  Seaaffault  a  Ship,  but 
by  lorce  is  prevented  entering  her,  and  in  the 
attempt  the  Pirate  happens  to  flay  a  perfon 
in  the  other  Ship,  they  are  all  Principals  in 
inch  a  Murder,  if  the  Common  Law  hath  Ju-' 
rifdiftion  of  the  caufe  :  but  by  the  Law  Ma¬ 
rine,  if  the  parties  are  known,  they  who  gave 
the  wound  only  fhall  be  principals ,  and  the 


*  Ralph  WH -  reft  accejjories  *  ;  and  where  they  have,  cogni- 
liajm  in  aided  zance  of  the  principal,  the  Courts  at  Common 
f  >r  mur~  Law  will  fend  them  their  acceffory,  if  he 
&X,  corn  before  them  +. 

and  Bridget ,  Black ,  and  others  as  Accefiories.  Rot.  Adrr.ir.  28  Eliz. 
M.  24.  f  Te  Leri  on  f&l.  134,  133. 
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XV.  If  a  Spaniard  robs  a  French  Man  on  „  ,  ■  t . 

the  High  Sea,  both  their  Princes  being  then  prJfidia  per* 
in  amity,  and  they  likewife  with  the  King  of  dufta  nondum 
England ,  and  the  Ship  is  brought  into  the//oz/  q^anquam 
ports  of  the  King  of  England ,  the  French  Man  ch  } ocp 
may  proceed  Criminaliter  againft  the  Spaniard  numnonmutd- 
to  punifh  him,  and  Civiliter  to  have  Reftitu-  runt  ex  Gen - 
tion  of  his  Veffel :  but  if  the  Veffel  is  carried  tium  jure, 
infra  Prafidia,  *  of  that  Prince,  by  whofe  fub-  ^ron1usn<?e 
ject  tne  lame  was  taken,  there  can  be  no  pro-  pacjs.  c.  9.  §. 
ceeding  Civiliter ,  and  doubted  if  Criminaliter  \  16. 
but  the  French  Man  ff  mult  refort  into  the  *  March’ j  Re- 
Captor’s  or  Pirate’s  own  Country,  or  where  l\p,/}es 
he  carried  the  Ships,  and  there  proceed.  y  Latro- 

nes  D.  de  Cap.  Leg.  pojilim  a  Piratis  eod .  Fit. 

A  Dutchman ,  but  naturalized  by  the  Duke  The  Caption 
of  Savoy,  and  living  at  Villa  Franca,  in  his  was  in  1665. 
Dominions,  procures  a  CommiJJion  from  the  Ac)|U(.''c;Itl0n 
States  of  Holland ,  and  coming  to  Leghorn ,  ^o.  upon3’ 
there  rid  with  the  Colours  anu  Enfigns  of  the  which  there 
Duke  of  Savoy  •,  the  Ship  Diamond  being  then  w^s  an  Ap- 
in  Port,  and  having  received  her  Lading,  j'03,1  torth,e  ,# 
was  afterwards  in  her  Voyage  home  furprifed  but* nothing  ’ 
by  that  Caper,  and  brought  into  Villa  Franca ,  came  of  it. 
and  there  condemned  and  fold  to  one  Pole- 
man ,  which  Ship  afterwards  coming  for  Eng- 
land ,  the  Plaintiffs  h  aving  Notice,  made  a 
feizure  j  and  upon  Trial,  Adjudication  paffed 
for  the  Plaintiffs,  the  original  Proprietors  :  p0ti.  Admir . 
For  tho’  the  Ship  of  War  and  the  Captors  An./upra - 
were  of  Savoy ,  and  carried  thither  ;  yet  being  dld' 
taken  by  virtue  of  a  Dutch  Commijfion  by  the 
Law  Marine ,  fhe  mu  ft  be  carried  infra  Pr  re¬ 
ft  dia  of  that  Prince  or  State  by  virtue  of  whofe 
Commijfion  fhe  was  taken.  Nor  can  fuch  car- 
rying  of  the  Enfigns  or  Colours  of  the  Duke 
of  Savoy ,  who  was  then  in  amity  with  the 
Crown  of  England ,  or  the  Commander ,  though 

G  3  a  fubjcct 
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a  fubjeft  of  that  Prince,  make  him  a  Pirate, 
or  fubject  them  or  thofe  to  whom  they  have 
transferred  their  intereft  of  the  prize,  any 
ways  to  be  queftioned  for  the  fame  Criminals 
ter ;  for  that  the  original  quoad  the  taking 

*  3  Buljtrode  was  lawful,  *  as  one  Enemy  might  take  from 

2 8*  another  \  but  Civiliter  the  fame  might  be,  for 

that  the  Captor  had  not  entituled  himfelf  to 
f-  Grotius,  kb .  a  firm  pofleffion  *f .  And  therefore  in  all 

ca^es  where  a  Ship  is  taken  by  Letters  of 

*  zBro'wnl.  Marque  or  Piracy  *,  if  the  fame  is  not  carried 

ii  Wefton' s  infra  Prrcfidia  of  that  Prince  or  State  by 
Cafe-  whofe  Subjeft  the  fame  was  taken,  the  Owners 

are  not  diverted  of  their  Property,  but  may 
refeize  wherefoever  they  meet  with  their 
Veffels. 

XVI.  If  a  Pirate  attacks  a  Ship,  and  only 
takes  away  fome  of  the  Men,  in  order  to  the 

C.  2  In  ft.  iog.  felling  them  for  flaves,  this  is  Piracy  by  the 
lib.  s.  fol.  32.  Law  Marine ;  but  if  a  Man  takes  away  a  Vil- 

birt  Black^*  ^a*n  °r  or  any  °ther  Subjedt,  and  fells 

mail, and fuch  t^iem  ^or  haves,  yet  this  is  no  robbery  by  the 
forts  of  tak-  Common  Law . 

ing  in  Cumberland,  Port humberland ,  and  IVeftmoreland  was  made  Fe¬ 
lony  43  Eliz.  cap .  13. 

XVII.  If  a  Bale  or  Pack  of  Merchandize 
be  delivered  to  a  Mailer  to  carry  over  Sea  to 
fuch  a  Port,  and  he  goes  away  with  the  whole 
Pack  or  Bale  to  another  Port,  and  there  fells 

*f.  Nautez  and  difpofes  of  the  fame,  *  the  fame  is  no 
Caupd.i.feci.  Felony,  but  if  he  opens  the  Bale  or  Pack, 

Glint'd  lib  an<^  ta^e  any  ^nS  °ut,  'animo  furandi ,  the 
io*~cap.  13.*  t^e  hame  may  amount  to  fuch  a  Larceny,  as 
13  Ed.  , 4.  9.  he  may  be  indicrted  in  the  Admiralty ,  though 
IN  autre  Caup.  it  amounts  not  to  a  Piracy.  Yet  if  fuch  a 
Stab.  hb.  fed.  Mafter  of  a  Ship  fhall  carry  the  Lading  to  the 
Co.  3  In  ft.  Port  appointed,  and  after  retakes  the  whole 
107,  108.  Pack  or  Bale  back  again,  this  may  amount  to 

a  Piracy ; 
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a  Piracy,  for  he  being  in  the  nature  of  a 
Common  Carrier,  the  delivery  had  taken  its 
effedi:,  and  the  Privity  of  the  Bailment  is  de¬ 
termined. 

XVIII.  If  a  Pirate  fhali  attack  a  Ship,  and  44  e.  3.  14. 
the  Matter  for  the  Redemption  fhali  give  his  4  H.  4.  2. 
Oath  to  pay  a  Sum  certain  ;  though  there  be  c^Leg' 
no  taking,  yet  is  the  fame  Piracy  by  the  Law  frc^’  ^ 
Marine  \  but  by  the  Common  Law  there  mult  „atv)s  %  p'na . 
be  an  adtual  taking,  though  it  be  but  to  the  th  redempta- 

value  of  a  Penny,  as  to  a  Robbery  on  the  A* 
Highway.  14^.  3.  ns* 

If  a  Ship  fhali  ride  at  Anchor,  and  the  Ma¬ 
riners  fhali  be  part  in  their  Ship-boat,  and 
the  reft  on  the  fhore,  and  none  fhali  be  in  the 
Ship  ;  yet  if  a  Pirate  fhali  attack  her  and  rob 
her  the  fame  is  Piracy. 

XIX.  A  Merchant  procures  Letters  of  Trin.yjac.  /* 
Marque  or  Reprife ,  and  then  delivers  the  Kol/s 
Commiftions  to  perfons  to  endeavour  a  fatis-  53°» 

faftion  •,  if  fuch  Perfons  commit  Piracy,  the 
Veflel  is  forfeited  without  controverfy :  But  Cnndit.Galli* 
the  Merchant  is  no  ways  liable  to  make  fatis-  1 .  3.  tit.  3. 

fadlion  •,  for  though  the  Superior  fhail  anfwer  Gcnft.  anni 
for  the  Aftions  of  his  Miniiters  or  Servants,  L  '  >  44* 

yet  that  is  introduced  by  the  Civil  Law  \  but 
this  queftion  muft  be  decided  by  the  Law  of  minor's 
Nations ,  by  virtue  of  which  fuch  CommiJJions  Reports  776. 
are  awarded  or  granted,  the  which  does  ex¬ 
empt  any  Man  to  anfwer  for  the  Damages  of 
his  Servants,  unlefs  he  foreknew  that  they 
would  commit  iuch  a  Piracy  or  Spoliation, 
or  any  way  have  abetted  or  confented  to  the 
fame,  winch  right  may  be  forfeited,  and  the 
Civil  Law  let  in  to  acquire  fatisfaftion.  And 
yet  in  the  Cafe  of  Sir  Edmond  Turner  and  Mr.  Vide  the  very 
Ge'orge  Carew ,  who  having  Letters  of  Repr  -  J.cm  rsofRe- 

fal  againft  the  Dutch ,  Mr.  Carew  by  Indorl-  Pr'za J  ,;‘v 

J  /<?/.  34. 

G  4  rue  nr 


t 


^  .  Or  P  I  R  A  C  Y.  Book  I. 

ment  on  the  back-15 de  of  the  Letters  Patents 
did  nominate  and  appoint  one  Tyrence  Byrne 
to  execute  and  perform  all  fuch  acts  and  things 
as  by  force  of  the  Letters  Patents  he  might 
lawfully  do  :  Tyrence  Byrne  provides  Ship  and 
Crew,  and  being  at  Sea  takes  a  certain  Ship 
belonging  to  Bruges  called  the  Godelife ,  and 
there  was  fome  probable  caufe  of  fufpicion, 
yet  not  enough  to  warrant  a  Condemnation  : 
Hill.  30,  31.  Whereupon  the  Owners,  having  had  fentence 
Car.  2.  at  Scr-  of  Reftitution,  libell’d  in  the  Admiralty  againft 
jeants-Inn.  s;r  Edmond  Turner,  Mr.  Carew  and  Byrne, 

for  Damages ;  upon  which  a  Sentence  was 
given  again!!  the  Defendants,  who  Appeal¬ 
ing,  the  Delegates  confirmed  the  firft  Sen¬ 
tence. 

Leg.  2.  fefi.  XX.  But  if  a  Ship  fhall  be  at  Sea  and  in 
cum  in  eadem:  neceftity,  if  fhe  attacks  another  Ship,  and 

Leg  f quo  nau-  t3;kes  out  fome  Via:uais>  Cables,  Ropes,  An- 
frag.  §.  quod  chors  or  Sails,  (efpecially  if  that  other  Ship 
ait.D.deincen.  may  fpare  them)  this  is  not  Piracy ;  but  then 

LZ \TmA.  f\he  Party  muft  pay  ready  f°r fuch 

itemD.  adLeg.  thlnSs’  give  a  Note  or  Bill  for  the  pay- 
Aquiliam.  *  ment  of  the  value  ;  if  on  this  fide  the  Straits 
27  H.  8.  cap.  of  Morocco ,  within  four  Months,  if  beyond 
p  4*p  twelve  Months. 

poZ'usde acqu.  XXk  ® Y  ^  Law  Marine,  if  Goods  are 

rer  dom.  taken  by  a  Pirate,  and  afterwards  the  Pirate 
attacks  another  Ship,  but  in  the  Attempt  is 
conquered,  the  Prize  becomes  abfolutely  the 
Captor’s,  faving  the  account  to  be  rendered 
to  the  Admiral.  And  it  is  accounted  in  Law 
a  juft  Caption  of  whatfoever  may  be  got  or 
taken  from  fuch  Beafts  of  Prey ,  be  the  fame 
in  their  own  or  in  their  Succeflors  Pofleflion. 
Ter  Leg. Mull-  But  then  an  account  ought  to  be  rendered  to 
eod-  C«P-  the  Admiral,  who  may  (if  they  happen  to  be 
0  poft.  the  g00c]s  0f  t}ie  pellow-Subjedl  of  the  Cap- 


89 


Chap.  IV.  Of  PIRACY. 

tors,  or  of  Nations  in  amity  with  his  own 
Sovereign)  make  reftitution  to  the  Owner-,  the 
cods  and  charges,  and  what  other  things, 
in  equity  fhall  be  decreed  to  the  Captor,  firft 
confidered  and  deducted. 

XXII.  By  the  Statute  of  27  Edw .  3.  cap.  3  Bui.  28,29. 
13.  if  a  Merchant  lofe  his  Goods  at  Sea  by  March  no. 
Piracy  or  Temped  (not  being  wrecked)  and 
they  afterwards  come  to  Land  ;  if  he  can 
make  proof  they  are  his  Goods,  they  fhall  be 
reftored  to  him  in  places  Guildakle ,  by  the 
King’s  Officers,  and  fix  Men  of  the  Country  ; 
and  in  other  places  by  the  Lords  there  and 
their  Officers,  and  fix  Men  of  the  Country. 

If  a  Pirate  takes  Goods  upon  the  Sea,  and 
fell  them,  the  Property  is  not  thereby  chang¬ 
ed,  no  more  than  if  a  T  hief  upon  the  Land 
deals  them  and  fells  them.  Godb.  1  c) 3  Bar¬ 
ber's  Cafe. 

This  Law  hath  a  very  near  relation  to  that 
of  the  Romans ,  called  De  Ufu-Capt!one  or  the 
Atinian  Law  ;  for  Atinius  Lnailcd,  That  the 
Plea  of  Prefcription  or  long  poflcffion,  fhould 
not  avail  in  things  that  had  been  dolen,  but 
the  Intered  which  the  right  Owners  had 
fhould  remain  perpetual;  the  words  of  the  Si^onius  dt 
Law  are  thefe,  Quod  furreptnm  iff,  ejus  rei  7ure  Rom' 
sterna  aubloritas  etfet,  where  by  Aubdoritas  is  x*  c'  I!* 
meant  Jus  Dominii. 

XX 111.  Yet  by  the  Common  Law  of  Eng-  £/;;^,\sCafe 
landy  it  has  been  held,  That  if  a  Man  com-  1.  Rolfs 
mit  Piracy  upon  the  Subjects  of  another  Abridgment, 
Prince  or  Kepublick  (though  in  League  with 53°-  Llt- 
us)  and  brings  the  Goods  into  England ,  and  Qrthi^lib.^ 
fells  them  in  a  Market  Overt ,  the  fame  fhall  r.  9 .fen.  16. 
bind,  and  the  owners  are  for  ever  concluded  ; 
and  if  they  fhould  go  about  in  the  Admiralty 
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to  queftion  the  Property  in  order  to  Reftitu- 
(a)  This  is  tion,  they  will  be  prohibited,  (a )  Hob.  70. 

twoSs  .  In  ^over  for  Goods  of  400/.  value,  Mo- 
where  a  pro-  ^  ^  was  for  a  Trial  at  Bar,  the  Goods  being 
hibition  was  taken  by  a  Spanijh  Caper,  and  brought  into 
granted,  be-  Plymouth ,  and  from  thence  fhipped  away 
without  Condemnation,  becaufe  tho’  Br.  Pro- 
made  on  pwty  38.  fays,  the  Property  is  altered  by  the 
Land  and  un-  Enemy  s  pofleffion  above  24  hours,  which  is 
der  Seal ;  and  good  when  they  are  brought  into  fafe  Port  of 

purpofe?  6W  a?  Enemy’s  Country,  yet  the  conftant  Opi- 
<1 rid.  Cro.  El.  ^  the  Civilians  and  the  Pratftice  at  Guild- 

685.  Teh.  hall  in  the  Dutch  War,  is,  that  if  fuch  Goods 
135.  1 Sid.  be  brought  into  a  Neutral  Port,  or,  as  thefe 

fauJz6o.  zd.  Were’  int0  a  Friend’s>  the  Property  is  not  al- 
Lev.  25.  ift.  tered  tl!I  Condemnation,  and  thefe  Goods 
Fen.  173,308.  were  taken  from  a  French  Man  in  League 
Where  k  is  with  us,  which  is  ftronger ;  and  this  being 

the  Admiral  matter  Evidencer  tho’  the  Defendant  was 
hath  Jurif-  only  a  Faftor  in  England ,  could  not  condemn 
diflion  of  the  the  Goods,  but  the  condemnation  was  in  Hol- 

Ae  Mauerf  ’  tllef  Were  fllipped  ;  yet  the 

depending  Jml  at  Bar  was  granted.  3.  Keble  3 97. 

thereon  fhall  dale  con.  Marten.  Like  Caie  Radley  and 

be  tried  in  Delbow  againft  Eglesfield  £5?  al.  2  Sand.  259. 
theAdmiraPs  j  Vent.  1 73. 

fhey  arife°on  Ferfons  were  Owners  of  a  Ship, 

the  Land.  which  they  fent  to  the  Indies  to  merchandize, 
upon  the  High  Sea  the  Mariners  and  Relidue 
commit  Piracy.  Upon  the  Return  of  this 
Ship  to  the  River  of  Thames  the  Admiral 
feized  her,  as  Bona  Pyratarum,  the  Merchants 
took  the  Sails  and  tackle  out  of  the  Ship. 
The  Admiral  fhall  not  have  the  Goods  ftolen 
from  other  Men,  but  the  Owner  fhall  have 
them,  1  Rol.  Rep .  285.  the  Cafe  of  Hildebrand 
and  others. 
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XXIV.  This  offence  was  not  punifhable  by 
the  Common  Law ,  as  appears  by  the  Pream¬ 
ble  of  the  Stat.  of  28  II.  8.  cap.  15.  but  the 
fame  was  determined  aiul  judged  by  the  Ad¬ 
miral ,  after  the  courfe  of  the  Civil  Law  \  but 
by  force  of  the  faid  All,  the  fame  is  inquired 
of,  heard,  and  determined  according  to  the 
courfe  of  the  Common  Law ,  as  if  the  offence 
had  been  committed  on  Land. 

But  by  Lord  Hale ,  in  Hijl.  PI.  Cr.  Vol.  2. 
p.  1 4,  15.  The  Court  of  King's-Bcnch  had 
certainly  a  concurrent  Jurifdidion  with  the 
Admiralty,  in  Cafes  of  Felonies  done  upon 
the  narrow  Seas  or  Coaft,  though  it  were 
High  Sea,  becaufe  within  the  King’s  Realm 
of  England  :  But  this  Jurifdidion  of  the  Com¬ 
mon  Law  Courts  was  interrupted  by  a  fpecial 
Order  of  the  King  and  Council,  35  Ed.  3. 

And  fince  38  Ed.  3.  it  does  not  appear,  that 
the  Common-Law  Courts  took  Cognizance  of 
Crimes  committed  upon  the  FJ  igh  Seas. 

Stat.  11.  and  12.  IV.  3.  cap.  7.  All  Pira-  Tiial 
cies,  Felonies,  and  Robberies  committed  in  racy, 
or  upon  the  Sea,  or  in  any  Haven,  River, 
Creeks,  or  Place  where  the  Admiral  hath 
Jurifdidion,  may  be  tried  at  Sea,  or  upon  the 
Land,  in  any  of  his  Majefty’s  Iflands,  Planta¬ 
tions,  Colonies,  &c..  appointed  for  that  pur- 
pole  by  Commiffion  under  the  Great  Seal  of 
England ,  or  Seal  of  the  Admiralty,  direded 
to  luch  Commiffioners  as  his  Majefty  fhall 
think  fit,  who  may  commit  fuch  Offenders 
and  call  a  Court  of  Admiralty  thereupon,  to 
confift  of  feven  Perfons  at  the  leaft. 

And  for  want  of  feven,  then  any  three  of 
the  Commiffioners  may  call  others  as  therein 
is  mentioned. 

The 
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The  Perfons  fo  alfembled  may  proceed  ac¬ 
cording  to  the  courfe  of  the  Admiralty,  and 
give  Sentence  of  Death  and  award  execution 
of  the  Offenders,  who*  fhall  thereupon  fuffer 
Lofs  of  Lands,  Goods  and  Chattels. 

The  Regifter  of  the  Court,  or  if  none  be, 
the  Prefident  £o  take  Minutes  of  the  Proceed¬ 
ings,  and  tranfmit  the  fame  to  the  Admiralty 
Court  in  England . 

If  any  natural  born  Subjefts  or  Denizens 
of  England  commit  Piracy  or  any  aft  of  Hof- 
tility,  againft  any  of  his  Majefty’s  Subjefts  at 
Sea,  under  Colour  of  a  Commiflion  or  Au¬ 
thority  from  any  Foreign  Prince  or  State  or 
Perfon  whatfoever,  fuch  Offenders  fhall  be 
adjudged  Pirates. 

If  any  Commander  or  Mafter  of  a  Ship, 
or  Sea-man  or  Mariner,  turn  Pirate,  or  give 
up  his  Ship,  &V.  to  Pirates,  or  combine  to 
yield  up,  or  run  away  with  any  Ship,  or  lay 
violent  Hands  on  his  Commander,  or  endea¬ 
vour  to  make  a  Revolt  in  the  Ship,  he  fhall 
be  adjudged  a  Pirate  and  fuffer  accordingly. 

All  Perfons  who  after  the  29th  of  September 
1700,  fhall  fet  forth  any  Pirate  (or  be  aiding 
and  affifting  to  any  fuch  Piracy)  committing 
Piracy  on  Land  or  Sea,  or  fhall  conceal  fuch 
Pirate,  or  fhall  receive  any  Veffel  or  Goods, 
Piratically  taken,  fhall  be  adjudged  acceffory 
to  fuch  Piracy,  and  luffer  as  Principals,  ac¬ 
cording  to  the  Statute  of  2  %  H.  8.  which  is 
hereby  declared  to  be  in  force. 

When  any  Englijh  Ship  fhall  have  been  de¬ 
fended  by  Fight  againft  Pirates,  and  any  of 
the  Officers  or  Seamen  killed  or  wounded, 
the  Judge  of  the  Admiralty  or  his  Surrogate 
in  London ,  or  the  Major  or  chief  Officer  in  the 
Out-Ports,  affifted  by  four  fubftantial  Mer¬ 
chants, 
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chants,  may  by  Procefs  out  of  the  faid  Court 
levy  upon  the  Owners  of  fuch  Ships,  (Ac.  a 
Sum  not  exceeding^/.  per  Cent,  of  the  Va¬ 
lue  of  the  Freight,*  Ship  and  Goods  fo  de¬ 
fended,  to  be  diftributed  among  the  Officers 
and  Seamen  of  the  faid  Ships,  or  Widows 
and  Children  of  the  (lain. 

A  Reward  of  to/,  for  every  Veffel  of  ioo 
Tons  or  under,  and  1 5/.  for  every  Veffel  of 
a  greater  Burden,  ffiall  be  paid  by  the  Cap¬ 
tain,  Commander  or  Matter,  to  the  firft  Dif- 
coverer  of  any  combination  for  running  away 
with,  or  deftroying  any  fuch  Ship  at  the  Port 
where  the  Wages  are  to  be  paid. 

The  Commiffioners  aforefaid  ffiall  after  the 
29th  of  September  1700,  have  the  fo!e  power 
of  trying  the  faid  Crimes,  and  Offences  within 
the  Colonies  and  Plantations  in  America ,  go¬ 
verned  by  Proprietors,  or  under  Grants  or 
Charters  from  the  Crown,  and  may  iffue  their 
Warrants  for  apprehending  fuch  Pirates,  (Ac. 
and  their  Acceffories  in  order  to  their  being 
tried  there,  or  fent  into  England. 

Commiffions  for  the  Trial  of  the  faid  Of¬ 
fences  fent  to  any  Place  within  the  Jurifdic  * 
tion  of  the  Cinque  Ports,  ffiall  be  directed  to 
the  Lord  Warden  of  the  Cinque  Ports,  or 
his  Lieutenant,  and  fuch  Perfons  as  the  Lord 
Chancellor  ffiall  appoint  •,  and  the  Trial  to  be 
by  the  Inhabitants  of  the  Cinque  Ports. 

All  Seamen,  Officers  and  Sailors,  who  ffiall 
defert  the  Ships  or  Veffels,  wherein  they  are 
hired  for  a  Voyage,  ffiall  forfeit  their  Wages. 

If  any  Matter  of  a  Merchant  Ship  or  Veffel 
ffiall  after  the  29th  of  September  1  700,  during 
his  being  abroad,  force-  any  Man  affiore,  or 
wilfully  leave  him  behind,  or  refufe  to  bring 
all  his  Men  home  again,  who  are  in  a  Con¬ 
dition 
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dition  to  return,  he  fhall  fuffer  three  Months 
Imprifonment. 

Fhe  above  Aft  1 1  and  12  W.  3.  ch .  7.  was 
continued  by  1  Geo.  1.  ch.  25.  for  five  Years, 
&V.  and  was  made  perpetual  by  6  Geo.  x.  ch. 
19.  And  5tis  enafted  by  4  Geo.  1,  ch.  n. 

7*  That  all  Perfons  who  fhall  commit  any 
Ofience  for  which  they  ought  to  be  adjudged 
Pnates,  Felons,  or  Robbers,  by  1 1  and  12 
TV.  3.  may  be  tried  and  judged  for  every  fuch 
Offence,  according  to  28  H.  8.  and  fhall  be 
excluded  from  their  Clergy. 

By  Stat.  8.  Geo.  ch.  24.  Sedl.  1.  perpetu¬ 
ated  by  2  Geo .  2.  c.  28.  If  any  Commander 
of  a  Ship,  *or  other  Perfon,  fhall  any  wife 
trade  with  any  Pirate,  or  fhall  furnifh  any  Pi¬ 
rate  with  Ammunition  or  Stores,  or  fit  out 
any  Ship  with  fuch  defign,  or  confederate  or 
correfpond  with  any  Pirate,  knowing  him  to 
be  fuch,  fuch  Perfon  fhall  be  adjudged  guilty 
of  piracy,  and  fhall  be  tried  according  to 
Stat.  28.  H.  8.  ch.  15.  and  Stat.  11  and  12 
W.  3.  ch.  y.  and  being  convifted  fhall  buffer 
as  a  Pirate.  And  perfons  belonging  to  any 
Ship,  who  fhall  upon  meeting  any  Merchant¬ 
man  upon  the  High  Seas,  forcibly  board  fuch 
Ship,  and  though  they  do  not  carry  off  fuch 
Ships,  fhall  throw  overboard  or  deftroy  any 
part  of  her  Goods,  fhall  be  punifhed  as 
Pirates. 

And  ibid.  fee.  2.  Every  Ship  fitted  out 
with  defign  to  trade  with,  or  fupply  any  Pi¬ 
rate,  and  all  the  Goods  put  on  board  fuch 
Ship,  fhall  be  ipfo  fablo  forfeited,  one  Moiety 
to  the  King,  and  the  other  to  the  Informer, 
to  be  recovered  in  the  High  Court  of  Ad¬ 
miralty. 


And 
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And  ibid .  fee .  3.  All  perfons  declared 
Acceffories  by  11  and  12  VV.  3.  are  hereby 
declared  principal  Offenders. 

And  by  fee.  4.  Offenders  convidled  on 
this  Adi  are  excluded  Clergy. 

By  Stat.  18  Geo .  2.  c.  30.  Sett.  1.  All 
Perfons  being  natural-born  Subjedls  or  Deni¬ 
zens,  who  during  the  prefent  or  any  future 
Wars  fhall  commit  any  Hoftilities  upon  the 
Sea,  or  in  any  Place  where  the  Admirals  have 
Jurifdidlion,  againft  his  Majetly’s  Subjedls, 
under  colour  of  any  Commiffion  from  any  of 
His  Majefty’s  Enemies,  or  fhall  be  any  other- 
ways  adherent  to  his  Majefty’s  Enemies  upon 
the  Sea,  or  where  the  Admirals  have  Jurif- 
didtion,  may  be  tried  as  Pirates,  Felons,  and 
Robbers,  in  the  Court  of  Admiralty,  on 
Ship-board,  or  upon  the  Land,  and  beinp- 
convidled  fhall  fuffer  fuch  Pains  of  Death^ 
Lofs  of  Lands  and  Goods,  as  any  other  Pi¬ 
rates  ought  by  1 1  IV.  3.  cap.  7.  or  any  other 
Adt. 

By  fett.  2.  Any  Perfon  tried  and  acquitted, 
or  convicted  according  to  this  Adt,  fhall  not 
be  liable  to  be  profecutejd  or  tried  again  in 
Great  Britain  or  elfe  where  for  the  fadt,  as 
High-Treafon. 

By  fett.  3.  Provided  that  nothing  in  this 
Adt  fhall  prevent  any  Perfons  guilty  of  any  of 
the  laid  Crimes,  who  fhall  not  be  tried  ac¬ 
cording  to  this  Adi,  from  being  tried  for 
High-Treafon  within  this  Realm,  according 
to  the  28  Hen  8.  cap.  15. 

Piracies  and  Robberies  on  the  Seas  are  ex¬ 
cepted  out  or  the  General  Pardon  by  Stat.  20. 
Geo .  2.  c.  52.  Sett.  13. 

XXV.  The  Adi  1  i  and  J2  IV.  3.  ch.  7. 
does  not  alter  the  Offence,  or  make  the  Of¬ 
fence 
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fence  Felony,  but  leaves  the  Offence  as  it 
Coke  3 .  hi  flit.  Was  before  this  A  6b,  viz.  Felony  only  by  the 

Civil  Law,  but  giveth  a  mean  of  Trial  by 
the  Common  Law ,  and  inflideth  pains  of 
death,  as  if  they  had  been  attainted  of  any 
Felony  done  upon  the  Land.  The  Indict¬ 
ment  muft  mention  the  fame  to  be  done 


Moore  756, 
Dy.  308.  But 
if  the  Party 
be  attainted 
before  the 
Admiral,  and 
not  before 
the  Com- 
miffioners, 
then  there  is 
no  corrup¬ 
tion  of  Blood 
or  forfeiture 
of  Lands  $ 
quod  nota . 

I  Infi.  391. 
<vid.  pojtea 
§.  30. 


Hide  and  o- 
thers  robbed 
the  Ship  of 
Captain  Slue, 
of  the  Mer¬ 
chandize  of 
cnc  Mr.MoJs, 


upon  the  High  Sea. 

Note ,  By  2  Geo.  2.  ch.  21.  If  any  Perfon 
be  felonioufly  ftricken,  or  poifoned  upon  the 
Sea,  or  at  any  place  out  of  England ,  and 
dies  in  England ,  or  ftricken  or  poifoned  in 
England ,  and  dies  on  the  Sea,  or  out  of 
England  \  the  Fad  is  triable  in  any  Coun¬ 
ty,  according  to  the  Courfe  of  the  Common 
Law,  except  Challenges  for  the  Hundred. 

XXVI.  A  pardon  of  all  Felonies  does  not 
extend  to  Piracy,  but  the  fame  ought  efpecially 
to  be  flamed  *,  and  though  there  be  a  Forfeiture 
of  Lands  and  Goods,  yet  there  is  no  corrup¬ 
tion  of  Blood,  nor  can  there  be  an  Accejfory 
of  this  offence,  tired  by  virtue  of  this  Statute ; 
but  if  there  be  an  Acceflory  upon  the  Sea  to 
a  Piracy,  he  muft  be  tried  by  the  Civil  Law . 

The  Statute  of  35  H.  8.  cap.  2.  taketh  not 
away  the  Statute  for  Lreafons  done  upon  the 
Sea,  nor  is  Clergy  allowable  to  the  Party  on 
the  Statute  28  H.  8.  vide  14  Jac.  in  B.  R. 
Moore  756  plac .  1044.  3  11 2- 

XXVii.  Though  a  Port  be  Locus  publicus 
utipars  Oceania  yet  it  hath  been  refolved  more 
than  once,  that  all  Ports,  not  only  the  Town, 
but  the  Water  is  infra  corpus  Comitatus. 

If  a  Pirate  enters  into  a  Port  or  Haven  of 
this  Kingdom,  and  a  Merchant  being  at  An¬ 
chor  there,  the  Pirate  aiTauits  him  and  robs 
him,  this  is  not  Piracy ,  becaufe  the  fame  is 
not  done  fuper  altu?n  Mare  *,  but  this  is  a  down 

right 
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right  Robbery  at  the  Common  Law,  for  that  aMerchantin 
the  Aft  is  infra  corpus  Comitatus ,  and  was  in-  London:>  ai}d 

quirable  and  punifhable  by  the  Common  Law ,  ak?ed  for  it" 
before  the  Statute  of  28  H.  8.  cap.  15.  at  t}ie  Com. 


monLaw,and 

were  found  guilty  of  the  fame.  Anno  22  Car.  2.  at  the  Old-Bailey . 


XXVIII.  So  if  luch  a  Piracy  or  Robbery  Moore  756. 
he  made  in  a  Creek  or  Port ,  in  luch  cafes  it  1  7ac%  ** ar • 
has  been  conceived,  that  CZwgy  is  allowable  c 

upon  the  Statute  of  28  //.  8.  but  if  it  be  done  was  fo  ruled 
fuper  altum  Mare ,  there  no  Clergy  is  allowable;  by  the  opi- 
howbeit,  if  fuch  a  Robbery  be  committed  on  nion  of  sir 
great  Rivers  within  the  Realm,  which  are  P'u’!  7e”: 
look  d  upon  as  common  Highways,  there  reft  of  the 
perhaps  Clergy  may  not  be  granted  ;  and  fo  Judges,  upon 
it  was  rul’d  in  the  aforefaid  Cafe  of  Hyde,  who  the  Pi.rac>' 
with  a  parcel  of  Men  came  one  N ight  in  a  Boat  ^Tm,ltte^by 
in  the  River  of  Thames, and  under  the  colour  of  therT;  and  he 
Prefs-Mafters,  boarded  the  Ship  of  one  Cap-  was  executed 
tain  Slue ,  and  robb’d  her,  for  which  beinc  jinno  l674- 
taken  and  tried  at  the  Old-Baily ,  by  the  great-  ‘9  E'  3' 
er  opinion  of  the  Judges  there  prefent,  22  'pi.  4.  2. 
Car.  2.  Clergy  was  denied  him.  By  the  Pardon  Mo-  7S6-  1 
of  all  Felonies,  at  the  Common  Law,  or  by  ,nJ}; 
the  Statute-Law,  Felony  fuper  altum  Mare  is  3°S‘ 
not  pardonable ;  for  though  the  King  may 
pardon  this  Offence,  yet  being  no  Felony  in 
the  eye  of  the  Law  of  this  Realm,  but  only 
by  the  Civil  Law,  the  Pardon  of  all  Felonies 
generally  extends  not  to  it ;  for  this  is  a  fpecial 
Offence,  and  ought  efpecially  to  be  mentioned. 

XXIX.  One  Cobham  was  arraigned  in 
Southwark,  before  the  Commiffioners'of  Oyer 
and  Terminer,  for  a  Piracy  and  Robbery 
committed  on  a  Spaniard,  Cf  Jletit  mutuus  Cf 
noluit  dire  tie  refpondere  .*  And  it  being  moved 

VOL.  I.  H  °  Uv 
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by  the  Attorney- General,  whether  he  ought 
to  have  the  Judgment  of  pain  fort  £5?  dure 
in  this  Cafe,  Saunders ,  Chief  Baron,  Brown 
and  Dyer  were  of  Opinion  he  fhould,  and 
that  by  the  Words  and  realonable  Intend¬ 
ment  of  the  Statute  of  28  H.  8.  c.  15.  and 
according  to  the  Opinion  fupra ,  the  Judg¬ 
ment  was  given  by  Carus Serjeant.  Dy.  241 . 
pi.  49. 

9  E.  4. 2S.C1-  XXX.  A  Man  attainted  by  virtue  of  that 
ted  in  Coke  s  Statute,  forfeits  his  Lands  and  Goods,  yet 
3.  Injht.  fol.  tjiere  WOrks  no  corruption  of  blood,  by  virtue 
I12‘  of  that  Attainder  •,  nor  can  there  be  any  Ac- 

ceffory  of  Piracy  by  the  Law  of  this  Realm ; 
but  if  it  falls  out  that  there  is  an  Acceffory 
upon  the  Sea,  fuch  Acceffory  may  be  punifh- 
ed  bv  the  Civil  Law ,  before  the  Lord  Admi- 
ral ,  but  he  cannot  be  punifhed  by  virtue  of 
this  Aft,  becaufe  it  extends  not  to  Acceffo- 
ries,  nor  makes  the  Offence  Felony. 

28  'Mi*.  But .  XXXI.  If  one  fteal  Goods  in  one  County, 
ler’s  Cafe  ci-  and  brings  them  into  another,  the  Party  may 
ted,  3.  Inftiu  incji£ted  in  either  County  5  but  if  one  com- 
tot.  113.  m^s  piracy  at  Sea,  and  brings  the  Goods  in¬ 
to  a  County  in  England ,  yet  he  cannot  be  in¬ 
dicated  upon  the  Statute,  for  that  the  01  igi- 
nal  taking  was  not  Felony,  whereof  the  Com¬ 
mon  Law  took  Cognizance. 

Marib's  Cafe,  XXXII.  If  a  Man  is  taken  on  fufpicion  of 
13  fac.  in  ’  Piracy ,  and  a  Bill  is  preferred  again  ft  him, 
B.  R.  3-  Bui-  and  the  Jury  find  Ignoramus  \  if  the  Court 
Jtrjf)  2/‘  of  Admiralty  will  not  difeharge  him,  the 
\f°  ’  j'fjl  Court  of  Kings-Bench  will  grant  *  Habeas 
\yz.  J  Corpus ,  and  if  there  be  good  Caufe,  difeharge 
him,  or  at  leaft  take  Bail  for  him :  But  it 
the  Court  fufpefts  that  the  Party  is  guilty, 

perhaps  they  may  remand  him ;  and  there¬ 
fore 


& 

• 
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fore  in  all  cafes,  where  the  Admiralty  legally 
have  an  original,  or  a  concurrent  Jurifdic- 
tion,  the  Courts  above  will  be  well  inform¬ 
ed  before  they  will  meddle. 

Trefpafs  for  breaking  a  Ship,  and  taking  Juft  Ration 
away  the  Sails-,  the  Defendant  juitified  by  in  Tref  by 
warrant  out  of  the  Admiralty,  by  which  he  'warrant  °f 
entered  the  Ship,  and  took  away  the  Sails.  thcAdmiralty* 
Objection,  The  breaking  is  not  anfwered, 
per  Curiam  its  good  enough,  for  the  entry  is 
a  breaking  in  Law,  as  Claufum  fregil ,  &c. 

And  that  he  miy  carry  away  the  Sails,  be- 
caufe  this  is  the  manner  of  their  proceedings, 
and  grounded  upon  Reafon,  becaule  the  Ship 
cannot  be  kept  fafe,  if  the  Sails  be  not  carri¬ 
ed  away.  Creamer  againft  Tokely ,  Latch  188. 

Suit  in  the  Admiralty,  the  Defendant  plead-  Statnte  ofL;. 
cd  the  Statute  of  Limitation  ;  if  that  Court  miration 
deny  the  Plea,  Prohibition  will  be  granted,  pleadable 
or  if  they  do  receive  the  Plea,  but  will  not therc- 
give  Sentence  accordingly,  Prohibition  will 
go.  Hardres  502.  Berkly  and  Morris. 

If  a  Man  be  in  cuftody  for  Piracy,  if  any  Telm 
aids  or  affifts  him  in  his  Efcape,  though  that  i3  ),  i35. 
matter  is  an  Offence  at  Land,  yet  the  Admi-  Cn.  El.  685. 
ralty  having  Jurifdidtion  to  punifh  the  prin-  Cro  7‘“:- z69* 
cipal,  may  have  likewile  power  to  punifh  ^ 
fuch  an  Offender,  who  is  looked  upon  quqfi  34° 
an  Acceffory  to  the  Piracy  ;  but  to  refeue  a 
Prifoner  from  an  Officer  of  theirs,  they  may, 
examine  the  caufe.,  but  they  cannot  proceed 
criminally  againft  the  Offender. 

The  Exemplification  of  the  Sentence  of 
the  Court  of  Admiralty ,  under  their  Seal,  is 
conclufive  Evidence  in  a  Court  of  Common 
Law.  2  Lord  Raymond ,  893. 

H  a 
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50  Eliz,  3.  XXXIII,  Antiently  when  any  Merchants 
par.  2  D°rf  were  robbed  at  Sea,  or  fpoiled  of  their  Goods, 

t£'termfna»J.  t*ie  King  ufually  iffued  out  Commijfions  under 
Mercatoribus  the  Great  Seal  of  England ,  to  enquire  of  fuch 
faper  mare  de-  depredations  and  robberies,  and  to  punifh  the 
pradatis.  Parties  *,  and  for  frauds  in  Contrafts,  to  give 
Damages  to  the  Parties,  and  proceed  there- 
the  Cafe  of  in  fecunduni  Legem  £sf  confuetudinem  Anglic, 
Will .  de  Dun-  jecundum  Legem  Mercatoriam ,  (A  Legem  Mari- 
Jlaple,  a Cm-  t‘imam  .  ap  three  Laws  included  in  the  Com-- 

zen  of  Win - 

ton.’ Pat.  32  rmjjions. 

E.  1.  m.  4.  Dor/,  pro  Willielmo  Perin  &  Domengo  Perez  Mercatoribus ► 

3 Buljlrode  27.  XXXIV.  The  Courts  of  IVejhninfter  have  a 
Sovereign  power  to  enquire  after  the  Liberty 
of  every  Man,  and  that  he  fhould  not  be  de¬ 
prived  of  the  fame  without  juft  caufe  •,  and 
therefore  as  in  other  capital  Caufes,  fo  like- 
wife  in  this  they  may  fend  their  Habeas  Cor¬ 
pus  to  remove  the  Body  of  any  committed 
upon  fuch  an  account,  and  if  they  fee  a  juft 
caufe,  they  may  either  bail,  or  dilcharge,  or 
remand,  as  the  matter  fhall  feem  juft  before 


Cokey  3  Inft  it 

jet.  I  13. 


them. 

And  altho’  the  Statute  of  28  H.  8.  c.  15. 
does  not  alter  the  offence,  or  make  the  of¬ 
fence  felony,  but  leaveth  the  offence  as  it 
was  before  that  Statute,  (viz.)  Felony  only 
by  the  Civil  Law ,  and  gives  a  mean  of  Trial 
by  the  Common  Law ,  and  infli&ed  fuch  pains 
of  death  as  if  they  had  been  attainted  of  any 
*  Seff.  Admir.  Felony ;  yet  it  was  refolved  *  by  all  the 
Feb. 1 8,1 68°.  j udges,  and  the  reft  of  the  Commiffioners 

ufclltZn  then  •prefent,  that  his  Majeity  having  grant- 
ai  '  ed  Letters  of  Reprizal  to  Sir  Edmond  T urner 
and  George  Carewy  againft  the  Subje&s  of 

or 


the  States  General 


the  United  Provinces , 

and 
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and  that  afterwards  that  Grant  was  called  in 
by  Proclamation,  then  mortified  in  the  Treaty 
of  Breda ,  and  afterwards  fuperfeded  under  the 
Great  Seal:  That  Carew,  (without  'Turjter) 
having  deputed  feveral  to  put  in  Execution 
the  faid  Commiffion,  who  accordingly  did ; 
and  being  indifted  for  Piracy,  the  fame  was 
not  a  felonious  and  a  piratical  Spoliation  in 
them,  but  a  Caption  in  order  to  an  Adjudi¬ 
cation  ;  and  though  the  Authority  was  defi¬ 
cient,  yet  not  being  done  by  the  Captain 
and  his  Mariners,  ammo  deprtedandi,  they 
were  acquitted. 


i 


C  H  A  P. 


The  Right  of  the  Flag,  as  to  the  ac¬ 
knowledging  the  Dominion  of  the 
,  Britifh  Seas. 

T.  Confederations  general  as  in  reference  to  the  fame, 

R*  Whether  Princes  may  have  an  exclufeve  Property 
in  the  Sea, 

HI*  That  fuch  an  exclufeve  Dominion  may  be,  proved, 

IV.  Of  the  Sea ,  whether  capable  of  Divifeon  as  the 
Land. 

V .  Confederations  general ,  in  reference  to  Hiaritime 
Cities  touching  Sea  Dominion. 

VI.  Of  the  Sea ,  by  reafon  of  its  infeability ,  whether 
capable  of  fubjedtion. 

\*II.  Of  the  Dominion  of  the  Britifh  Sea  affertedlong 
before ,  and  ever  fence  the  Conquejl  of  this  Ifle  by 
the  Romans. 

VIII.  The  Duty  of  the  Flag,  but  a  confecutive  Ac¬ 
knowledgment  of  that  Right.  And  of  the  Ordi¬ 
nance  of  Haflings  declaring  that  Cufeomary  Obei- 
fance. 

IX.  Confederations  had  on  fome  ‘Treaties ,  in  reference 
to  ajferting  the  Duty  of  the  Flag. 

X.  Of  the  extent  how  far  that  duty  is  required  and 
payable. 

XL  Of  the  duty  of  the  Flag,  not  a  bare  Honorary 
Salute ,  but  a  Right. 

XII.  Of  ttoe  importance  and  value  of  the  fame ,  as  well 
in  Nations  Foreign ,  as  in  England. 

XIII.  Of  the  effects  of  fuch  a  Right  and  Sovereignty. 

Of  the  extent  of  this  Dominion  by  the  Laws  of 
England.  J 

XIV.  Of  the  Duty  of  the  Flag  not  regarded  as  a  Ci¬ 
vility,  but  commanded  as  a  Duty. 

XV.  Oj  the  importance  oj  that  acknowledgment . 

R  A  FTER  the  Writings  of  the  Illuftrious 
Sdden,  certainly  5tis  impoilible  to 
find  any  Prince  or  Republick ,  or  fingle  Perfon 

endued 
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endued  with  Reafon  or  Senfe,  that  dcults  the 
Dominion  of  the  Britijh  Sea ,  to  be  entirely 
iubjed  to  that  Imperial  Diadem  ;  or  the  duty 
or  right  of  the  Hag,  which  indeed  is  but  a 
confecutive  Acknowledgment  of  that  ancient 
Superiority  :  Yet  there  have  not  been  wanting 
fome,  who  though  they  have  not  queftioned 
the  former,  have  highly  difputed  the  latter. 

But  there  are  fome  fatal  Periods  amongfl: 
our  Northern  Regions ,  when  the  Inhabitants 
do  become  fo  brutal  and  prejudicate,  that  no 
obligation  of  Realon,  Prudence,  Confidence 
or  Religion  can  prevail  over  their  PafTions, 
eipecially  if  they  become  the  devoted  Merce¬ 
naries  of  an  implacable  Fadlion  -f,  in  oppofi-  t  Lwejlem. 
tion  to  all  that  can  be  called  either  jult  or 
honourable  ;  we  need  not  rip  up  the  Carriage 
of  that  late  infolent  Son  of  a  Tallow-Chandler , 
whofe  Deportments  made  him  no  lefs  infup- 
portable  at  home,  than  he  was  amongfl:  Fo¬ 
reign  Princes  *,  the  teftimonies  of  his  greateft 
Parts  and  Abilities  being  no  other  than  Mo¬ 
numents  of  his  Malice  aad  Hatred  to  this  Na¬ 
tion,  and  Records  of  his  own  folly .  But  . 

Princes  are  not  to  be  wrangled  out  of  their 
ancient  Right  and  Regalites  by  the  fubtil  Ar¬ 
guments  of  Wit  and  Sophiftry ;  nor  are  they 
to  be  fupplanted  or  overthrown  by  Malice  or 
Arms,  lo  long  as  God  and  good  Men  will 
afiift,in  which  his  facred  Majefty  did  not  want* 
when  he  aliened  his  Right  with  the  Blood  and 
Lives  of  fo  many  Thoufands  that  fell  in  the 
difpute. 

II.  That  Princes  may  have  an  exclufve pro¬ 
perty  in  the  Sovereignty  of  the  fever al  parts  of 
the  Sea ,  and  in  the  faff  age  ^  Fifhing  and  Shores , 
is  fo  evidently  true  by  way  of  fad,  as  no  man 
that  is  not  defperateiy  impudent  can  deny  it; 

H  4  the- 
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the  Confiderations  of  the  general  practice  in 
all  Maritime  Countries,  the  neceffity  of  order 
in  mutual  Commerce,  and  the  Safety  of  mens 
perlons,  goods,  and  lives,  hath  taught  even 
the  mod  Barbarous  Nations  to  know  by  the 
Light  of  human  Reafon ,  that  Laws  are  as 
equally  neceffary  for  the  Government  and 
Erefervation  of  the  Sea,  as  thole  that  nego¬ 
tiate  and  trade  on  the  firm  Land  ;  and  that 
to  make  Laws ,  and  to  give  them  the  Life  of 
Execution,  mud  of  necefiity  require  a  fupream 
Authority  ;  tor  to  leave  every  part  of  the  Sea 
and  Shores  to  an  arbitrary  and  promifcuous 
Ufe,  without  a  correcting  and  fecuring  Power 
in  cafe  of  wrong  or  danger,  is  to  make  Men 
in  the  like  Condition  with  the  Fifhes,  where 
the  greater  devour  and  fwallow  the  lefs. 

III.  And  though  the  Sea  is  as  the  Highway , 
and  common  to  all ;  yet  it  is  as  other  High¬ 
ways  by  Land  or  great  Rivers  are,  which 

See  that  Plea  though  common  and  free,  are  not  to  be  ufurped 

of  Cbtozxola  by  private  perfons  to  their  own  entire  Service, 
for  the  Vene -  ,  *  •  _  _  .  ’ 

tian  Sove-  but  remain  to  the  ufe  of  every  one  :  Not  that 
reignty  of  the  their  Freedom  is  fuch,  as  they  fhould  be 
Adriatick Sea,  without  Protection  or  Government  of  fome 

M thvCvd °f  Prince  or  Republick,  but  rather  not  exclude 
CJ'  the  fame  ;  for  the  true  enfign  of  Liberty  and 
Freedom  is  Protection  from  thcfe  that  maintain 
it  in  liberty . 

IV.  And  as  the  Sea  is  capable  of  Protec¬ 
tion  and  Government,  fo  is  the  fame  no  lefs 
than  the  Land  iub^eft  to  be  divided  amongd 
Men,  and  appropriated  to  Cities  and  Potentates , 
which  long  fince  was  ordained  of  God  as  a  ' 
thing  mod  natural ;  whence  it  was  that  Arif- 
totle  faid,  That  unto  Maritime  Cities  the  Sea  is 
the  7  erritory ,  becaufe  from  thence  they  take  their 
fujtenance  and  defence ;  a  thing  which  cannot  be. 
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unlefs  part  of  it  might  be  appropriated  in  the 
like  manner  as  the  Land  is,  which  is  divided 
betwixt  Cities  and  Governments,  not  by  equal 
parts,  or  according  to  their  greatnefs,  but  ac¬ 
cording  as  they  are  able  to  ride ,  govern ,  and  de¬ 
fend  them ;  Berne  is  not  the  greateft  City  of 
Switzerland ;  yet  Ike  hath  as  large  a  Territory 
as  all  the  reft  of  the  twelve  Cantons  put  to¬ 
gether  :  The  Cities  of  Nor  ember g  and  Genoa 
are  very  rich  and  great,  yet  their  Territories 
hardly  exceed  their  Walls  j  and  Venice ,  the 
Miftrefs  and  Queen  of  the  Mediterranean ,  was 
known  for  many  Years  to  be  without  any 
manner  of  Poffdlion  on  the  firm  Land. 

V.  Again  on  the  Sea,  certain  Cities  of 
great  Force  have  poffefled  large  quantities 
thereof*,  others  of  little  Force  have  been  con¬ 
tented  with  the  next  Waters. 

Neither  are  there  wanting  Examples  0f Thc^ubflance 
iuch,  as  notwithstanding  they  are  Maritime,  .Pledged  by 
yet  having  fertile  Lands  lying  on  the  back  of  the  Hanfia- 
them,  have  been  contented  therewith  without  ,'?“<Towns> 
ever  attempting  to  gain  any  Sea-Dominion : ,at 
others  who  being  awed  by  their  more  mighty  0f  the  Sove- 
Neighbours,  have  been  conft rained  to  forbear  rcigntyofthe 
any  fuch  attempt*,  for  which  two  caufes  a A<lriatick> 
City  or  Republick,  though  it  be  Maritime  Jn,er  res  i°m\ 
yet  it  may  remain  without  any  poffcffion  of  the  iterator  ,L 
Sea.  God  hath  inftituted  Principalities  for  meratmarefi 
the  maintenance  of  Juftice  to  the  benefit  of idco  nemo  in 
Mankind*,  which  is  neccfiary  to  be  executed  martP'lfcart  > 
as  well  by  Sea  as  by  Land :  St.  Paul  faith 
that  for  this  caufe  there  were  due  to  Princes,  aduerfus  Mi - 
Cujloms  and  Contributions .  bentemcompe - 

tit  aSlio  inju - 

_  L  riaruniyl.  io. 

Ji  quis  in  mare,  1.  injuriarttm ,  feft.  ult.  dc  injuriis.  Sin  littora  qtioque 
communia  funt  l.  2.  re  di<verf.  jpuia  accejforium  funt  mar  is,  &  accejfo- 
num  Jeqiatur  naturam  Principalis,  l.  2.  de  peculio.  Irgat.  c.  accejforium 
de  reg'  jur'  tn  6.  Ad  ut  ncs  mar  is  igitur  accidere  quivis  poteji ,  non  pif- 

candi 
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candi  tantunt  gr  atia,  fed  etiam  aedifcandi  &  occupandi  caufa  quod  in  tit . 
de  acquirend.  Dorn.  1.  in  litt.  ff.  ne  quid  in  loc.  pub.  Jo.  Anpelius  J.  C. 
de  repub.  Hanfiat.  par.  6.fol.  85.  Edit.  Franco f.  An.  Dom.  1641.  But 
thci'e  aigumcnts  were  eafily  anfwered  by  the  Venetian  Lawyers ;  dhtem- 
admodum \  cotnmunio  httorum  reflringitur  ad  populum ,  ci  quo  occupata  funt , 
lib.  3.  fett.  littora.  D.  de  quid  in  loc.  pub.  Ita  etiam  communio  maris  : 
adeo  ut  per  enure  a  nomine  occupatum  naujigatio  fit  omnino  libera  :  per  mare 
autem  occupatum  ab  aliquo  Principe  ii  liber  am  habeani  na  ueigationem  qui 
funt  illi  P rincipi  fubjecii  ;  alii  uiero  eatenus ,  quatenus  idem  Princeps  per - 
tnittit.  Julius  Pacius  de  Dom.  maris  Adriatici. 

It  would  be  a  great  abfurdity  to  praife  the 
well  Government  and  Defence  of  the  Land, 
and  to  condemn  that  oi  the  Sea  ;  nor  doth  it 
follow,,  becaufe  ot  the  valtnefs  of  the  Sea, 
that  it  is  not  polTible  to  be  governed  and  pro¬ 
tected  ;  but  that  proceeds  from  a  defect  in 
Mankind ;  for  Defarts,  though  part  of  King¬ 
doms,  are  impoffible  to  be  governed  and  pro¬ 
tected,  witnefs  the  many  Defarts  in  Africk , 
and  the  immenfe  vaftities  of  the  New  World. 


\Grotiu *  mare 
liberum.  Com¬ 
munio  parit 
difeordiam  : 
quod  cGmm uni¬ 
ter  poffidetur , 
•vitio  naturali 
negligitur  : 
Habet  commu¬ 
nio  rerum  ge- 
r  end  arum  dijf- 
cultatem  Leg. 
pater.  §.  dul- 
eijjime  Leg.  2. 


VI.  As  it  is  a  gift  of  God,  that  a  Land  by 
the  Laws  and  publick  Power  be  ruled,  pro¬ 
tected,  and  governed ;  fo  the  fame  happens 
to  the  Sea ,  and  thofe  are  deceived  by  a  grofs 
equivocation,  who  aver  that  the  Land ,  by 
reafon  or  its  ftability ,  ought  to  be  fubjeCted, 
but  not  the  Sea ,  tor  being  an  unconftant  Ele¬ 
ment,  no  more  than  Air ;  forafmuch  as  they 
intend  by  the  Sea  and  the  Air  ail  the  parts  of 
the  fluid  Elements ,  it  is  a  moft  certain  thing 
that  they  cannot  be  brought  under  Subjection 
and  Government ,  becaufe  whilft  a  Man  ferves 
himfelf  with  any  one  part  of  them,  the  other 
efcapes  out  of  his  power  ♦,  but  this  chanceth 
alfo  to  Rivers ,  which  cannot  be  detained  *,  but 
when  one  is  faid  to  rule  over  a  Sea  or  River, 
it  is  underftood  not  of  the  Element,  but  of  the 
Site  where  they  are  placed:  The  Waters  of 
the  Adi  iatick  and  Britijh  Seas  continually  run 

out  thereof,  and  yet  it  is  the  fame  Sea  \  as  the 

•  * 

Tyber, 
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Tyber ,  Poe ,  Rhyne ,  Thames,  or  Severn ,  are  the 
fame  Rivers  they  were  a  Thoufand  Years 
fmce;  and  this  is  that  which  is  fubjedt  to 
Princes  by  way  of  Prcteblion  and  Government, 

Again,  it  would  feem  ridiculous  if  any 
Man  would  affert  that  the  Sea,  ought  to  be 
left  without  Protection,  lb  that  any  one  might 
do  therein  well  or  ill,  robbing,  fpoiling,  and 
making  it  un navigable,  or  whatfoever  fhould 
feem  fitting  in  their  Eyes ;  from  all  which  it 
is  apparent,  that  the  Sea  ought  to  be  governed 
by  thofe  to  whom  it  mod  properly  appertains 
by  the  Divine  Difpofition. 

VII.  When  *  Julius  C<efar  firft  undertook  *  eg;  omnia 
the  Invafion  of  this  Ifie,  he  fummoned  th e  fere  Gallis 
neighbouring  Gauls  to  inform  him  of  the erant  incog- 
Shores ,  Ports .  Havens ,  and  other  things  con-  nita ’  ne^uc 

’  .  "  d  enim  temere 

venient  that  might  accelerate  his  intended 
Conqucjt  \  but  from  them  nothing  could  be  tores  adit  ad 
had,  they  anfwering,  All  Commerce  and  q*ifquam% 
Traffick,  and  vifiting  their  Ports,  was  inter-  uam^^ 
dieted  to  all  Nations  before  licence  had  \  nor  )er  ora?nmari- 
could  any  but  Merchants  vifit  the  fame,  and  timam  atque 
then  had  they  places  -f  alfigned  them  whither eas  regicnes 
they  fnould  come  ;  nor  was  this  Dominion  Gallium 
that  the  BrP-ains  then  ufed,  commanded  with  -  not  um  eft. Com. 
out  a  Naval  Force  *,  the  fight  of  which  when  Gall.  Bell.  lib. 
Ceefar  faw,  he  preferred  them  before  thofe  of  4 foLjz.m.S. 
the  Romans  :  For  upon  that  occafion  it  was 
that  Ceefar ,  'having  feen  thofe  Auxiliary  Squa- 
drons ,  which  the  Britains  fent  the  Gauls  in 
their  Expeditions  againft  the  Romans ,  took  mouth  being 
occafion  to  find  out  that  Warlike  People,  then,  as  is 
whofe  bare  Auxiliary  Aid  fhook  the  Flower  conceivecb 

of  the  Roman  Squadrons.  ™ 

1  common  pla¬ 

ces  of  Mart  or  Commerce  for  the  Gauls.  Quod  omnibus  fere  Galli  bef 
tibus  nofns  ir.de  fubminijrrata  auxilia  inttlligebat. 


And 
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And  when  the  Romans  became  Conquerors 
of  this  IJle ,  the  fame  Right  or  Dominion  was 
during  all  their  time  lupported  and  main¬ 
tained,  when  they  failed  round  their  new  at- 
chieved  Conquejls  in  the  time  of  Domitian , 
Tacit,  in  vita  Agricola  giving  terror  to  all  the  neighbouring 
AgncoL  Nations . 

But  when  that  Mighty  Empire  became  fub- 
je<5h  to  Fate,  and  this  Nation ,  by  the  conti¬ 
nual  fupply  of  Men,  which  went  out  of  the 
Kingdom  to  fill  up  the  Contingencies  of  the 
Roman  Legions,  became  at  laid  fo  enfeebled 
as  to  render  us  a  Prey  to  the  Saxons ;  which 
Empire  having  fettled  Peace  with  their  Danijh 
Neighbours,  and  quieted  their  own  home¬ 
bred  Quarrels ;  and  having  reduced  the  feve- 
ral  petty  Kingdoms  of  their  Heptarchy  under 
one  Diadem ,  they  forgot  not  to  afiume  their 
antient  Right  and  Dominion  of  the  Seas  *,  as  did 
+  Altitonantis  the  moft  Noble  Edgar  -f,  who  kept  no  lefs  a 
Dei  largifiua  Number  than  400  Sail  of  Ships ,  to  vindicate 
‘e^Re^Re-  an<^  a^certain  Lis  Dominion ,  giving  Prote&ion 
gum ;  Ego  t0  ^e  peaceable,  and  punifhment  to  the  of- 
Edgarus  An-  fenders  :  Nor  did  his  Succelfors  Etheldred , 
glorum  Bafi -  Canutus ,  Edmond ,  and  others  that  followed 

que  ^ regum  the  Danijh  Race,  any  ways  wave,  relinquifli 

InfularumOc- or  lofe  that  Royalty,  but  obfequioufiy  main- 
ceani,qua’Bri-  tained  the  fame  down  to  the  Conqueror ,  and 
tanntam  cir -  from  him  fince  for  upwards  of  1 200  years  in 
cunjacent ,  a  qU;et  an(j  peaceable  Pofiefiion. 

cunctar  unique  1  r 

Nationum  qua:  infra  earn  includuntiir ,  Imperator  &  Dominus .  Ex  Chart, 
fundam.  Ecclef.  Wigor.  Sir  John  Burroughs,  fol.  i  .  Idem  quoqut 
Edgarus  400.  Naves  congregavit ,  ex  quibus  ornni  anno  poft  Feftum  Paf 
chale  100.  Naves  ad  quamlibet  Anglia:  part  em  Jlatuit  ;  Jic  a: fate  Infulam 
circumnavigavit  :  hyeine  verb  judicia  in  Provincia  excrcziit.  Ex  Ra¬ 
il  ulph.  Ceflrenf.  fol .  22.  J.  B. 

To  mention  the  antient  Commijfions ,  and 
Exercife  of  this  Sovereign  Power,  Safe-Con - 
duff)  fVrits  of  Seizure ,  Arrejls ,  Records  of 

Grant  sy 


Chap.  V.  Of  the  FLAG.  109 

Grants ,  and  Licences  to  pafs  through  the  Sea 

and  to  filh.  Parliament  Rolls,  and  the  like,  +  +  So  fully 

would  make  a  Volume  in  a  word,  if  Right  F°v«df/]V 

of  Prefcription ,  fucceffion  of  Inheritance ,  conti-  tha;  k  w0’u 

nual  Claim ,  matter  of  Fall,  confent  of  Hiftory  be  imperti- 

and  Confejfions ,  even  from  the  Mouths  and  nent  in  this 

Pens  of  adversaries,  be  of  any  moment  to  the  Traft  to  re- 

afferting  of  a  Title,  his  Sacred  Majefty  may  ^hoTes 

be  prefumed  to  have  as  good  a  Title  to  that,  he  vouches. 

as  the  moll  abfolute  Monarch  this  day  on  Vide  Jac.  Uf- 

Earth,  hath  to  whatever  he  can  claim  or  does 

,  <;  o  Eptf  Htber- 

enjoy.  x  kol.  Ab.  5 2 8.  pi.  2.  ni*$ylloge, 

p .  121,  163. 

VIII.  Now  the  Duty  of  the  Flag  is  no 
more  but  a  confecutive  acknowledgment  that 
the  Right  and  Dominion  of  the  Britifh  Seas 
(not  as  a  bare  Honorary  Salute  or  Ceremony , 
but  as  an  abfolute  Sign  of  the  Right  and  Sove¬ 
reignty  of  thofe  Seas  where  they  are  obliged  to 
ftrike  Sail;  are  in  him  to  whole  Flag  they 
veil,  and  pay  that  duty  to ;  and  in  fubftance 
is  no  more,  but  that  the  King  grants  a  general 
Licence  for  Ships  to  pafs  through  his  Seas, 
that  are  his  Friends,  paying  that  obeifance 
and  duty,  like  thofe  fervices  when  Lords  grant 
out  Eft ates,  referving  a  Rofe  or  Pepper-Corn , 
the  value  of  which  is  not  regarded,  but  the 
remembrance  and  acknowledgment  of  their 
BenefaDor’s  Right  and  Dominion . 

The  Duty  of  the  Flag  or  Salutation,  is  to  To  be  paid 
be  paid  not  only  by  Foreigners,  but  aTo  by  by  Natives  a9 

natural-born  Subjects,  and  fuch  who  refufe  miners  °" 
to  pay  the  fame,  may  be  brought  to  the  Flag 
to  anlwer  that  Contempt. 

'I  hat  this  hath  been  an  Antient  Cuftom ,  al¬ 
ways  waiting  on  that  Sovereignty,  appears  by 
that  memorable  Record  upwards  of  500  years 
fince  made,  where  it  is  declared  by  King  John 

what 
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what  the  Antient  Cuftom  was,  in  thefe  Words ; 
InterLeg.  Ma-  “  That  if  a  Lieutenant  in  any  Voyage,  beino- 

7ZltunL ordained  hy  Common  Council  of  the  King* 
gis  Jobannis  dom,  tio  encounter  upon  the  Sea  any  Ships 
fecundi.  Emi- or  Veflels,  laden  or  unladen,  that  will  not 
tled,Le  Ordi-  ftrike  and  veil  their  Bonnets  at  the  Com- 
nance  a!  Hal-  man(jment  of  the  Lieutenant  of  the  King,  but 

will  fight  againft  them  of  the  Fleet,  that  if 
they  can  be  taken,  they  be  reputed  as  Ene¬ 
mies,  and  their  Ships,  Veflels,  and  Goods 
taken  and  forfeited  as  the  Goods  of  Enemies, 
although  the  Makers  or  PoiTefiorsof  the  fame 
would  come  afterwards  and  alledge,  that  they 
are  the  Ships,  Veflels,  and  Goods  of  thofe 
that  are  Friends  to  our  Lord  the  King ;  and 
that  the  common  People  in  the  fame  be  chaf- 
tifed  by  Imprifonment  of  their  Bodies  for  their 
Rebellion,  by  difcretion.” 

Thus  this  Immemorial  Cuftom  was  by  that 
prudent  Prince  affirmed,  the  which  hath  been 
always  before,  and  ever  fince  (without  inter¬ 
ruption)  by  all  Nations  conilantiy  paid  to  the 
Ships  of  War,  bearing  the  Royal  Standard,  and 
other  of  his  Majefty’s  Ships,  wearing  his  Co- 
Leon  LeJJhis  de  lours  and  Enftgns  of  Service ;  he  knowing  that 
^  iur'  undoubted  Maxim  of  State,  That  Kingdoms 
'  '  we  preferved  by  reputation ,  which  is  as  well 
their  ftrongeft  fupport  in  Peace ,  as  their  chief  eft 
fafety  in  time  of  War  ;  when  once  they  grow  def- 
pifed ,  they  are  either  fubjedl  to  Foreign  Invafions , 
or  Domeftick  Troubles ,  the  which  (if  poffible) 
that  Prince  would  have  prevented,  but  he 
lived  when  thofe  Celeftial  Bodies,  which  go¬ 
vern  the  aftions  of  Princes ,  feemed  to  frown 
on  the  moil  Virtuous  and  Wife. 

IX.  And  as  there  is  no  Nation  in  the  World 
more  tender  and  jealous  of  their  Honour  than 
the  Englifh  \  fo  none  more  impatiently  tolerate 

the 
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the  diminution  thereof.  Hence  it  was  that 
in  all  Treaties,  before  any  thing  was  afcertain- 
ed,  the  Dominion  of  the  Seas ,  and  ftriking  the 
F op-fail ,  was  always  firft  provided  for. 

.  In  the  Year  1653,  after  the  Dutch  had 
meafured  the  length  of  their  Swords  with 
thofe  of  this  Nation,  and  being  fenfible  of  the 
odds,  had  by  their  four  Ambaffadors  moft 
humbly  befought  Peace,  this  very  Duty  of  the 
Flag  was  demanded  by  the  15th  Article  in 
thefe  words  : 

“  That  the  Ships  andVeffels  of  thefaidUni-  Note ,  That 
ted  Provinces,  as  well  Men  of  War  as  others,  Cromwell w&s 

be  they  in  lingle  Ships,  or  in  Fleets,  meeting  ever^ilfeVtcd 
at  Sea  with  any  of  the  Ships  of  this  State  of  any  fuch  Ar- 
England ,  or  in  their  fervice,  and  wearing  the  tide  into  any 
Flag,  fhail  {trike  the  Flag,  and  lower  their  ^  reaty :  Our 

Top-fail,  until  they  pafied  by  •,  and  fhail  like-  dominion 
wife  fubmit  themfelves  to  be  vifited  if  thereto  OVer  the  Bri- 
required,  and  perform  all  other  refpedts  due  tijk  Sea  hav- 
to  the  laid  Commonwealth  of  England ,  to  ln£  nfC[ 
whom  the  Dominion  and  Sovereignty  of  the  before1  budVy 
Britijh  Seas  belong/’  an  immemo¬ 

rial  prefeription  and  pofTeflion  tranfmitted  to  us,  and  fuppofed  as  un- 
queftionable  by  all  Princes. 

This  was  fo  peremptorily  demanded,  that 
without  the  folemn  acknowledgment  of  the  So¬ 
vereignty  over  the  Britifh  Seas,  there  was  no 
Peace  to  be  had.  As  to  the  acknowledging  of 
the  Sovereignty  and  the  Flag ,  they  were  wil¬ 
ling  to  continue  the  Antient  Cuftom ,  but  that 
of  Vifiting  was  fomewhat  hard  •,  ’tis  true,  the  L  to  ab  Aitz.- 
latter  Claufe  was  by  the  Ufurper  waved,  for  ma,  fcL  S47. 

Reafons  {landing  with  his  private  Intereft  *, 
but  the  firft  was  (with  the  addition  of  thele 

words - “  in  fuch  manner  as  the  fame  hath 

been  formerly  obferved  in  any  times  whatfo- 
ever”)  madeabfolute  by  the  13th  Article  be¬ 
tween 
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tween  Him  and  that  Republick ,  in  thefe  words  : 
Item  quod  Naves  &  Navigia  didiarum  Fcedera- 
tarum  Provinciarum ,  tarn  bellica  &  ad  Hof- 
tium  vim  propuljandam  infirudla ,  quam  aha , 
qu<e  alicui  e  Navibus  bellicis  hujus  Republic# 
in  maribus  Britannicis  obviam  dederint ,  vexil- 
lum  fuum  email  vertice  detrahent,  &  fupremum 
velum  demit  tent,  eo  modo,  quo  ullis  retro  tem- 
poribus ,  fub  quocunque  anteriori  regimlne  un- 
quam  obfervatum  fuit,  and  from  thence  it 
was  tranferibed  into  the  10th  Article  at 
V/hitehall,  and  afterwards  into  the  19th  Ar¬ 
ticle  at  Breda ,  and  from  thence  into  the  6th 
Article  made  laft  at  hVeftminjler,  and  that 
Ciaufe  of  fearching  of  each  others  Ships 
made  reciprocate,  by  the  5th  Article  made  in 
jD^r.18, 1674.  the  Marine  Treaty  at  London-,  but  that  ex- 
S-  V-  tends  not  to  Ships  of  War,  but  only  to  the 

Ships  of  Subjedts. 

X.  By  the  Britifh  Seas  in  the  Article  about 

the  Flag  are  meant  the  four  Seas ,  and  not  the 

Channel  only  ^  for  in  the  1 6th  Article  of  the 

*  But  now  by  Treaty  in  1653,  they  did  exprefs  what  was 

the  laft  treaty  meant  by  the  Britijh  Seas*. 
at  tVeftmirfter 

the  dominion  is  afeertained  from  Cape  Finijlerre  to  the  middle  point 
of  the  Land  Van  Staten  in  Norway,  Feb.  9,  167T 

“  That  the  Inhabitants  and  Subjects  of  the 
United  Provinces  may  with  their  Ships  and 
VefTels  furnifhed  as  Merchant-Men,  freely 
ufe  their  Navigation,  fail,  pafs  and  repafs, 
in  the  Seas  of  Great-Britain  and  Ireland ,  and 
the  Hies  within  the  fame,  commonly  called 
the  Britijh  Seas ,  without  any  wrong  or  inju¬ 
ry  to  be  offered  them  by  the  Ships  or  People 
of  this  Commonwealth  *,  but  on  the  contra¬ 
ry  fhall  be  treated  with  all  love  and  friend¬ 
ly  offices,  and  may  likewife  with  their  Men 
'  of 
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of  War — not  exceeding  fuch  a  Number  as  tannids ;  and 
fhaii  be  agreed  upon — fail,  pafs  and  repafs  had  n  accorci'‘ 
through  the  laid  Seas,  to  and  from  the  Coun- 
tries  and  Ports  beyond  them  *,  but  in  cafe  the 
laid  States  General  fhall  have  occafion  to  pafs 
through  the  laid  Seas  with  a  great  number  of 
Men  of  War,  they  fhall  give  three  Months 
notice  of  their  intention  to  the  Common¬ 
wealth,  and  obtain  their  confent  for  the  paf- 
fing  of  fuch  a  Fleet,  for  preventing  of  jea- 
loufy  and  mifunderftanding  betwixt  the  States 
by  means  thereof.’* 


The  fir  ft  part  of  this  Article  doth  plainly 
fet  out  the  extent  of  the  Britifh  Seas ,  and  that 
it  is  not  the  bare  Channel  alone  that  compre¬ 
hends  the  fame,  but  the  four  Seas  ;  and  the 
fame  is  further  explained  in  the  Great  Cafe 
of  Conft able's,  where  the  Dominion  of  the  Queen  HiU  29  Elite. 
(before  the  Union)  as  to  the  Seas,  did  extend  B.  R.  the 
mid-way  between  England  and  Spain ,  but  Qi,ccn  anc* 
entirely  between  England  and  France ;  the 
French  never  had  any  right  or  claim  to  the  Leonard  31  C* 
Britifh  Seas  ;  for  in  the  W  ars  between  Edward Part  72. 
the  Firfi  and  Philip  the  Fair ,  (all  Commerce 
on  both  Tides  being  agreed  to  be  free,  fo  that 
to  all  Merchants  whatfoever  there  fhould  be 
inducia ,  which  were  called  fuff er  anti  a  Guerrx,  „  .  n 

and  Judges  on  both  Tides  were  appointed  to  Marin  ^ 
take  cognizance  of  all  things  done  againft  14.  27/28. 
thefe  Truces,  and  fhould  exerciTe  Judicium  fe- 
cundum  Legem  Mercatoriam  £5?  for  mam  fuffe -  Bolls  Abridge 
r anti  a)  it  was  contained  in  the  firlt  provifion  2  Part-  I74’ 
of  that  League,  that  they  fhould  defend  each 
others  Rights  againft  all  others  ;  this  after¬ 
wards  occafioned  the  introducing  that  Judcr- 

ment  in  the  fame  King’s  time,  (before 'thofe  CokeilnUit 
Judges,  chofen  by  both  the  faid  Princes  by  142  4 
the  Profiors  of  the  Prelates ,  Nobility ,  and 

Vol.  I.  I  '  High 
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High  Admiral  of  England ,  and  all  the  Cities, 
Towns,  and  Subjects  of  England ,  & c.  unto 
which  were  joined  the  fuffrages  of  the  moft 
Maritime  Nations ,  as  Genoa ,  Catalonia ,  Spain , 
Almain ,  Zealand ,  Holland ,  Friezeland ,  Den¬ 
mark  and  Norway ,  and  divers  other  Subjects 
of  the  Roman  Empire )  againft  Reginer  Grim- 
bald,  then  Admiral  of  France,  for  that  there 


being  Wars  between  Philip  of  France  and 
jfor/  0/  Flanders,  he  had  taken  Merchants 
upon  thofe  Seas,  in  their  Voyage  to  Flanders , 
and  defpoiled  them  of  their  Goods  *,  whereas 
the  Kings  of  England  and  their  Predeceffors 
(as  they  all  jointly  do  declare  and  affirm) 
without  all  controverfy  beyond  the  memory 
of  Man,  have  had  the  Supreme  Government  of 
the  Englifh  Seas,  and  the  Iflands  thereof 
i  Ro.  Ab.  Prafcribendo  fcilicet  Leges,  Statuta  atque  in - 
528.  pi.  2.  ferditia  armorum ,  naviumque  alio  ac  Mercato- 
riis  armamentis  inftruFarum,  caufationes  exi- 
gendo,  tutelam  prcebendo,  ubicunque  opus  effet , 
atque  alia  conftituendo  qu£cunque  fuerint  necef- 
faria  ad  pacem,  jus  £s?  £quitatem  confervandam 
An  univerfal  inter  omnimodas  rates  tam  externas  quam  in  Im- 
confent  of  all  peri0  Anglicano  comprebenfas  qu£  per  illud  tran - 
Nations.  forint  \  fupremam  iifdem  item  fuijje  atque  effe 
tutelam  ;  merum  mixtum  Imperium  in  juredi- 
cendo  fecundum  diffas  Leges,  Statuta,  prforiptu 
(A  interdict  a,  aliifque  in  rebus  qua  ad  fummum 
Imperium  attinent  in  locis  adjudicatis. 

Which  memorable  Record  apparently 
4 .inftit.  142.  ffiews,  that  the  Kings  of  England  have  had 
Selden  cap. 27.  jjiud  regimen  &  dominium  exclufive  ot  the  King 
Mare  clau/um.  Qf  prance^  bordering  upon  the  fame  Seas,  and 

of  all  other  Kings  and  Princes  whatfoever  *, 
and  it  was  there  adjudged,  that  Grimb aid's  Pa- 

Sir  John  Bur- ten^  was  an  ufurpation  on  the  King  of  Eng- 
roughs yfol. 42.  land's  Dominion,  and  he  adjudged  to  make 

fatisfa&ion, 
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fatisfadtion,  or  if  he  proved  unable,  then  the 
King  his  Matter  ihould,  and  that  after  fatis- 
faftion  he  be  rendered  to  punifhment 

And  as  the  fecond  part  of  the  Articles  of 
giving  notice,  it  was  but  an  A£t  of  common 
Prudence;  their  late  unexpected  Vifit,  which 
they  then  gave,  put  the  Englijh  to  fome  lur- 
prile,  but  they  facing  the  Batavians ,  foon 
made  them  know  that  they  were  as  capable 
oi  beating  them  home ,  as  they  were  then  dar¬ 
ing  in  coming  out,  and  were  not  to  be  braved 
out  ot  a  Dominion  and  Right ,  which  their 
Anceftors  had  with  fo  much  Glory  acquired 
and  aflerted. 

XI.  Hy  the  Article  of  the  Offenfive  and  Anno 
Defenfive  League  between  France  and  the 
United  Provinces ,  it  was  agreed,  That  if  at 

any  time  the  Dutch  Fleet  ( - which  were  to  Leo  nb  Aitz- 

fcour  the  French  Coafts  in  the  Mediterranean  vialUfi.  Trail. 
from  Pirates)  fhould  at  anytime  meet  the^“f,J 
French ,  the  Admiral  of  the  T)utrh  wnc  rn  tlviba  '  1 1  . 


Of  the  FLAG.  Book  I. 

of  the  Treaty  *,  for  though  in  the  League  with 
England  it  is  mentioned,  yet  there  is  nothing 
of  any  conceffion  granted  by  the  fame,  but 
only  recognized  there  as  a  Fundamental  of  the 
Crown  and  Dignity  of  the  Kings  of  England  \ 
nor  was  the  fame  ever  fo  much  as  mentioned 
in  any  former  Treaty  before  Cromwell's,  time, 
as  we  have  already  mentioned,  but  it  was  al¬ 
ways  a  Claufe  in  the  Inftructions  of  the  Admi¬ 
ral  and  the  Commanders  under  him.  That 
in  cafe  they  met  with  any  Ships  whatfoever 
on  the  Britijh  Seas  that  refufed  to  ftrike  Sail 
at  the  Command  of  the  King’s  Admiral  or  his 
Lieutenants,  that  then  they  fhould  repute 
them  as  Enemies  (without  expe&ing  any  de¬ 
clared  War)  and  deftroy  them  and  their  Ships, 
or  otherwife  feize  and  confifcate  their  Ships 
and  Goods  •,  and  thefe  Inftrudlions  amongft 
others  continue  to  this  day.  The  like  are 
given  by  the  Venetians  to  their  Captains  in 
reference  to  the  Adriatick  Sea,  and  by  feveral 
other  Princes. 

XII.  The  Duty  of  the  Flag ,  that  had  been 
fo  conftantly  paid  to  our  Ancefiors ,  is  of  fuch 
advantage  to  the  continuing  the  Renown  of 
this  Nation,  that  it  ferveth  to  imprint  new  Re¬ 
ference  in  Foreigners  that  render  it,  and  adds 
new  Courage  to  thole  of  our  Seamen  that  exaft 
it :  And  fince  we  know  how  much  it  imports 
a  State  that  it  be  reverenced  abroad ,  and  that 
Repute  is  the  principal  Support  of  any  Govern - 
ment ,  it  equally  influenceth  the  Subjects  at 
Home  and  Foreign  Allies  Abroad.  And  as 
there  is  no  Nation  in  the  World  more  tender 
of  their  Elonour  than  the  Englifn ,  fo  none 
more  impatiently  tolerate  the  diminution 
thereof.  With  what  refen tments  would  not 
only  the  more  Generous  and  Noble ,  but  even 
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the  popular  and  vulgar  Seamen  deteft  this  or 
any  fucceeding  Age,  fhould  they  remit  or  lofe 
that  Regality ,  thole  Acknowledgments  which 
their  PredecefTors  with  fo  much  Glory  afferted, 
and  the  Negleft  whereof  was  always  punifhed 
as  open  Rebellion  ?  The  indignity  of  fuch  an 
Aftion  being  fufficient  to  enflame  the  whole 
Kingdom.  The  confideration  of  which,  be- 
Tides  his  Sacred  Majefty’s  own  Royal  Inclina¬ 
tion  to  the  fame,  and  his  evident  teftimonies 
never  to  abandon  a  Ceremony  of  fo  high  a  con¬ 
cernment  •,  witnefs  the  expofing  the  one  half 
of  his  own  heart,  his  Royal  Highnefs ,  in  the 
afferting  the  fame,  with  fuch  Fleets  and  in 
fuch  Battles ,  that  no  age  or  time  can  fhew  a 
Memorial  of  the  like  ;  are  cauies  fufficient  to 
create  in  us  new  flames  of  Love  to  thofe 
Royal  Patriots  and  Defenders  of  our  Rights . 

Private  Perfons  move  in  another  Sphere,  and 
aft  by  other  Rules  than  Sovereign  Powers  ;  the 
regard  of  Credit  with  them  may  oftentimes 
yield  to  thofe  of  utility  or  other  motives  ;  the  It  is  no  policy 
Publick  receives  little  injury  thereby,  nor  is  t^)art,c: 'P1  , 

their  Wifdom  queftioned  for  fuch  punftilio’s,  ^  Cnitom° 
if  they  relinquiffi  them  for  other  emoluments  and  U; ages, 
or  peace  fake;  but  Sovereigns  cannot  lo  tranl-  even  errors 
aft,  their  Subjefts  the  People  participate  in  ant-  af)Uies 
their  Honour  and  indignities;  they  have  a  arc  l,;  ’  ll!(  11 
Property,  a  direct  Right  in  the  former  *  ;  ho-  legal. y  tole- 
vereigns  cannot  alienate  or  fuffer  their  Ho-  rated.  In 
nours  to  be  impaired,  becaufe  it  is  not  really  omnl^us  re/:us 
theirs ,  it  appertains  to  the  Nation  univerfally,  ™tuftas  'Pf* 

'  r  r  J  '  plurtmum 

I  3  and  fa  abet  dignita * 

tis  :  it  a  ut  MaJJalienfes  quorum  prajlantiflima  credit  ur  pijje  Refpublica , 
laudentur  eo  nomine  quod gladio  ad  puniendos  fontes  :tji Jint  eadem  a  condita 
Ur  be,  quo  indicarent  in  mini?nis  quoque  rebus  anti  qua;  confuetudinis  momenta. 
Jervanda .  Proxime  enim  ad  Deum  accedit  Aniiquitas ,  aternitatis  quadam 
indagine.  Grot,  de  Antiq.  Reipub.  Batav.  in  Prafat. 

*  Vide  the  Earl  of  Skaftcjbury  s  Speech  to  the  Parliament,  1672 

Cater  is- 
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Cs(Btt)is  tnc}  t  ah  bus  in  eo  Jiave  confilia^  quid  Jibi  conducive  putent  .*  Prin- 
tiputn  diLverJa7n  ejje  Jortem,  quibus  pr sscipua  rerum  ad Jummam  dirigenda . 
T.  acit.  Anna.!,  lib.  4*  Si  pama  tua  ‘videtur  necejgaria ,  re  Si  am  muneris 
tui  admifiijirationem  non  poteji  condo  nare.  Leflius  de  InfL  /.  2.  c.  11. 
dub.  24.  §.  26. 

and  they  are  all  effectually  injured  by  fuch 
TraniaCtions,  either  becaufe  the  indignity 
really  extends  to  them ,  or  becaufe  the  Go¬ 
vernment  and  Authority  is  thereupon  weakened 
and  prejudiced,  which  is  the  greateft  of  Civil 
detriments  that  can  befal  a  People,  tho’  or¬ 
dinarily  they  are  not  aware  thereof. 

As  Prudence  doth  thus  diftinguifh  betwixt 
the  Demeanor  of  private  and  publick  Perfons, 
fo  doth  Charity  itfelf;  for  though  the  Gofpel 
precepts  do  oblige  particular  Perfons  to  bear 
Injuries  and  Contumelies  with  patience,  and 
to  furrender  even  the  Coat  as  well  as  the 
Cloak  \  yet  is  not  this  fo  to  be  conftrued,  as  if 
even  private  Chriflians  were  to  yield  up  their 
Civil  Rights  to  every  infolent  one  that  would 
incroach  upon,  and  ufurp  them,  or  that  they 
were  to  deprive  themfelves  of  thofe  Repara¬ 
tions  ^  which  the  Law  and  Government  affords 
them  ;  neither  is  it  fo  to  be  underftood,  as  if 
the  Civil  Magiftrate  in  Chriftendom  might 
not  fecure  himfelf  of  that  Obedience  and 
Reverence,  which  is  due  unto  Dignity,  but 
hear  the  Sword  in  vain. 

XIII.  This  being  the  value  which  this  Na¬ 
tion  did  always  place  upon  the  Right  of  the 
Flag ,  the  which  they  never  did  regard  only  as 
a  Civility  and  Refpedt,  but  as  a  principal 
Teftimony  of  the  unqueftionable  Right  of 
this  Nation  to  the  Dominion  and  Superiority 
of  the  adjacent  Seas,  acknowledged  generally 
by  all  the  Neighbour  States  and  Princes  of 
Europe ,  and  muff  be  paid  and  acknowledged 
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by  all  Princes  in  the  World,  that  fhall  be,  or 
pafs  on  the  fame. 

The  EfFefts  of  this  Dominion  Univerfal ,  or  So- 
t' crop nty  which  accrue  to  a  Pi incc  aic  thelc  . 

1.  Not  only  the  Regality  of  the  {Hiring  for  joan.  Palati- 
Pearl,  Coral,  Amber,  §c.  but  likewile  the  Ad-  us  de  Dom. 
vantage  of  all  Fifh  Royal,  as  Whales,  Stur- 

geon,  &c.  and  not  only  thofe,  but  alfo  the  di-  IC7#  * 
reftion  and  difpofal  of  all  other  Fifh, accord¬ 
ing,  as  they  fhall  feem  to  deferve  theregardsof 
the  Publick,  as  in  Spain,  Portugal^ c.  is  ufed. 

2.  The  prefcribing  of  Laws  and  Rules 
for  Navigation,  not  only  to  his  own  Subjefts, 
but  unto  others  Strangers,  whether  they  be 
Princes  of  equal  ftrength  and  dignity  with 
himfelf,  or  any  way  inferior.  Thus  the  Ro¬ 
mans  did  confine  the  Carthaginians  to  equip 
out  no  Fleets ;  and  forbade  Antiochus  to  build 
any  more  than  twelve  Ships  of  War  :  And  if 
Tradition  informs  me  right,  Queen  Elizabeth  Grotiusdrju- 
inderdi&ecl  the  then  hrench  King  to  build  re  Belli,  /.  2. 
any  other  or  more  Ships  of  War  than  what r*  3-  §•  *5- 
they  then  had,  without  her  leave  firft  obtain¬ 
ed.  The  Athenians  prohibited  all  Median 

Ships  of  War  to  come  within  their  Seas,  and 
preferibed  to  the  Lacedaemonians  with  what 
manner  of  Veflels  they  fhould  fail.  All 
Hiftories  are  full  of  fuch  Precedents,  which 
Princes  have  enadted,  either  upon  Agreements 
enforced  upon  the  Conquered,  or  Capitula¬ 
tions  betwixt  them  and  others  (their  equals 
or  inferiors )  for  mutual  Conveniences. 

3.  The  Power  of  impoling  Cuftoms,  Ga-  'Joan.Pala  ins 
bels,  and  Taxes  upon  thofe  that  navigate  in  ltjn  ful  "• 
their  Seas,  or  otherwife  fifh  therein;  which 

they  do  upon  feveral  rightful  Claims,  as  pro-  Maris  Adrian 
tefting  them  from  Pirates,  and  all  other  Adis  tid. 
of  Hoftilities,  or  affifting  them  with  Lights 
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and  Seamarks  ;  for  which  advantages  common 
f°1'  Equity  obligeth  thofe  that  reap  benefit  there- 
3*  by,  to  repay  it  with  fome  acknowledgment, 
which  ought  to  be  proportioned  according 
to  the  favour  received,  and  the  Expence  which 
the  Prince  is  at  to  continue  it  unto  them. 

4.  As  it  is  incumbent  on  a  Prince  duly  to 
execute  Juftice  in  his  Kingdoms  by  Land,  fo 
the  Sea  being  his  Territory,  it  is  requifite 
and  a  neceffary  effect  of  his  Dominion,  that 
he  caufe  Juftice  to  be  adminiftred  in  cafe  of 
Maritime  Delinquencies. 

5.  I  hat  in  Caie  any  Ships  navigate  in 
thole  Seas,  they  fliall  falute  his  floating  Caff- 
les,  the  Ships  of  War,  by  lowering  the  Fop- 
faih  Hriking  the  Flag  (thole  are  the  moft  ufual 
Courfes)  in  like  manner  as  they  do  his  Forts 
upon  Land  ;  .  by  which  fort  of  Submiffions 
they  are  put  in  remembrance,  that  they  are 
come  into  a  Territory,  wherein  they  are  to 
own  a  Sovereign  Power  and  Jurifdidtion,  and 
receive  Protection  from  it. 

Thele  are  the  proper  Effects  of  a  real  and 
abfolute  Sovereignty  over  the  Seas  *,  which  how 
they  are  poffeffed  by  the  Venetians ,  this 
enfuing  Account  will  declare. 

The  Gulph  of  Venice  is  nothing  elfe  but  a 
large  Bay  or  Inlet  of  the  Sea,  which  entring 
in  betwixt  two  Lands,  and  fevering  them  for 
many  Miles  continuance,  in  the  end  receives 
a  flop  or  interruption  of  further  Paffage  by 
an  oppofite  Shore,  which  joins  both  the  op- 
pofite  Shores  together  :  It  is  called  the 
Gulph  of  Venice ,  from  the  City  of  Venice , 
fituate  upon  certain  broken  Iilands  near  unto 
the  bottom  thereof  ;  it  is  alfo  called  the 
Adriatick  Sea,  from  the  ancient  City  Adria, 
lying  not  far  diftant  from  the  former  $  from 
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the  Entrance  thereof  unto  the  Bottom  it  con¬ 
tains  about  fix  hundred  Italian  Miles,  where 
it  is  broadeft  it  is  an  hundred  and  fixty  Miles 
over,  in  others  but  eighty,  and  in  mofl  an  hun¬ 
dred.  The  South- Weft  Shore  is  bounded 
with  the  Provinces  of  Puglia  and  Abruzzo  in 
the  Kingdom  of  Naples ;  the  Marquifate  of 
Ancona  and  Romagnia  in  the  Pope’s  State  ; 
and  the  Marquifate  of  T revifana  in  the 
Venetian  State :  The  North-part  of  it,  or 
Bottom,  hath  Friuli  for  its  bounds  ;  the 
North-Eaft  is  limited  by  IJlria ,  Dalmatia , 

Albania ,  and  Epirus  ;  whereof  IJlria  doth  not  'Tis  very  true 
fo  entirely  belong  to  the  Venetians ,  but  that  of  late  by  the 
the  Emperor,  as  Arch-Duke  of  Gratz ,  doth  Sreat  Con_ 
poflefs  divers  Maritime  Towns  therein;  in  ^nureSo°f°d 
Dalmatia ,  faving  Zara ,  Spalato  and  Cataro ,  the  Generals 
they  have  nothing  of  importance,  the  reft  be-  Morofmi  and 
longing  to  Ragufa  and  the  Turks:  In  AlbaniaComn&fmarke * 
and  Epirus  they  polfefs  nothing  at  all,  it  be-^y^e^w 
ing  entirely  the  Turks',  fo  that  he  who  fhall ?*//;,  and  al"- 
examine  the  circuit  of  the  Sea,  which  muft moll theprin- 
contain  about  twelve  hundred  Miles,  fhall  find  ciPaI  parts  of 
the  Shores  of  the  Venetian  Signory,  not  to^lc  ^orea% 
take  up  two  hundred  of  them,  omitting  fome 
fcattered  Towns  and  difperfed  Iflands  lying 
on  the  Turkijh  fide  of  the  Adriatick  Shore. 

For  the  fecuring  hereof  from  the  depre¬ 
dations  of  Pirates,  and  the  pretences  of  divers 
potent  Princes,  as  the  Pope,  Emperor,  King 
of  Spain ,  and  the  Great  Turk ,  who  each  of 
them  have  large  Territories,  lying  thereupon  ; 
alfo  to  caufe  all  Ships  which  navigate  the 
fame  to  go  to  V enice ,  and  there  to  pay  Cuftom 
and  other  Duties,  the  Republick  maintains 
-continually  in  aftion  a  great  number  of  Ships, 

Gallies,  and  Galliots;  whereto  alfo  they 
add  more,  as  there  may  be  occafion,  whereof 
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fome  lie  about  the  bottom  of  the  Gulph  in 
Iflriay  others  about  the  Wands  of  Dalmatia , 
to  clear  thofe  parts  of  Pirates,  who  have 
much  infefted  thofe  Seas,  and  others,  and 
thofe  of  mod  force,  have  their  ftation  in  the 
Ifland  of  Corfu  and  Standia  in  the  firft  of 
which  commonly  refides  the  Captain  of  the 
B  apt  fa  Nan^Gulph^  whofe  Office  is  to  fecure  the  Naviga- 
r?  tionof  th  z  Gulph ^  not  only  from  th  t  Corf  air 
fol.  446, 447,  but  provide,  that  neither  the  Games  or  Ships 
448.  of  the  Pope  or  King  of  Spain ,  nor  Great 

Turk ,  do  fo  much  as  enter  the  fame,  without 
permiffion  of  the  Signiory,  and  upon  fuch 
conditions  as  beft  pleafe  them  j  which  they 
are  fo  careful  to  effeft,  that  in  the  Year  1638 
the  Turkifh  Fleet  entring  the  Gulph  without 
Licence,  was  affailed  by  the  Venetian  General, 
who  funk  divers  of  their  Veffels,  and  com¬ 
pelling  the  reft  to  fly  into  Valona ,  he  held 
them  there  befieged,  although  the  fame 
City  and  Port  whereon  it  ftands,  be  under 
the  Jurifdidtion  of  the  Grand  Signior ;  and 
notwithstanding  that  a  great  and  dangerous 
War  was  likely  to  enfue  thereupon  betwixt 
the  Grand  Signior  and  the  Republick ,  becaufe 
the  Venetian  General  being  not  content  to 
have  chafed  them  into  their  own  Ports,  did 
moreover  fink  their  Veffels,  and  landing  his 
Men  flew  divers  of  their  Mariners,  who  had 
efcaped  his  fury  at  Sea ;  yet  after  that  a  very 
honourable  Peace  was  concluded  again  be¬ 
twixt  them,  wherein  amongft  other  Things  it 
was  agreed.  That  it  fhould  be  lawful  for 
the  Venetians ,  as  often  as  any  Turkifh  Veffels 
did  without  their  licence  enter  the  Gulph ,  to 
feize  upon  them  by  force,  if  they  would  not 
otherwife  obey:  And  that  it  fhould  like- 
wife  be  lawful  for  them  fo  to  do,  within  any 
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Haven,  or  under  any  Fort  of  the  Grand  Sig- 
jjicr* s,  bordering  on  any  part  of  the  Venetian 
Gulfb:  So  jealous  hath  this  Republick  been 
in  ail  times  to  permit  any  to  fail  the  Gulph , 
that  in  the  Year  1630,  (as  P  ala  tins  relates)  De 
Mary ,  Sifter  to  the  King  of  Spain ,  being  r"> 
efpoufed  to  the  Emperor’s  Son  Ferdinand , 
King  of  Hungary ,  the  Spaniards  defigned  to 
tranfport  her  from  Naples  in  a  Fleet  of  their 
own.  The  Venetians  fufpefted  that  they  had 
an  intention  hereby  to  intrench  upon,  and 
privily  to  undermine,  by  this  lpecious  Prece¬ 
dent,  that  Dominion  of  the  Sea,  which  the 
Signiory  had  continued  inviolate  Time  out  of 
mind ;  and  that  they  took  this  Opportunity 
when  Venice  was  involved  with  a  War  abroad, 
and  infefted  with  the  Plague  at  home,  and 
therefore  not  in  a  condition  to  oppofe  their 
Progrefs.  The  Spanijh  Ambafiador  acquainted 
the  State,  that  his  Mafter’s  Fleet  was  to 
convoy  the  Queen  of  Hungary ,  being  his 
Sifter,  from  Naples  to  Brief  e  :  The  Duke 
replied,  That  her  Majefty  fhould  not  pafs 
but  in  the  Gallies  of  the  Republick  •,  the 
Spaniard  repined  thereat,  pretending  that 
they  were  infefted  with  the  Plague  :  1  he 

Senate  being  confulted,  came  to  this  Refolu- 
tion,  That  the  Sifter  of  his  Catholick  Ma¬ 
jefty  fhould  not  be  tranfported  to  Triefte  any 
ether  way,  than  by  embarking  in  the  Venetian 
Gallies,  according  to  the  ufual  manner  of  the 
Gulph  •,  and  that,  if  the  Ambafiador  would 
acquiefce  therein,  her  Majefty  fhould  be  at¬ 
tended  and  ufed  with  all  that  refpect  and  de¬ 
ference  which  became  her  Quality :  But  if 
fhe  proceeded  any  other  way ,  the  Republick 
would  by  force  ajfert  her  proper  Rights ,  and 
attack  the  Spanifh  Navy  as  if  they  were  declared 
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Enemies ,  and  in  hofiile  manner  invaded  them . 
Whereupon  the  Spaniard  was  compelled  to 
defire  the  favour  of  them  to  tranfport  the 
Queen  in  their  Gallies,  which  Antonio  Pifani 
did  perform  with  much  State  and  Ceremony ; 
and  the  Courtefy  was  acknowledged  by 
folemn  Thanks  from  the  Courts  of  the  Em¬ 
peror,  and  of  Spain. 

Clair.  YVe  J  he  Maritime  'Dominion  by  the  Laws 

24.  Fitzherb.  England  were  always  accounted  the  Four 
protection,  tit.  Seas ;  fuch  as  are  born  thereon  are  not  Aliens , 
46*  and  to  be  within  them  is  to  be  within  the 

Ligeance  of  the  King  and  Realm  of  England . 
Seld.  ibid.  c.  The  Records  in  the  days  of  Edward  the 
23.  Coke  4.  Third  and  Hetiry  the  Fifth  proclaim  it,  that 
Inpt.  fit.  thole  Kings  and  their  Progenitors  had  ever 
x*2’  T  been  Lords  of  the  Sea  ;  and  ainongft  thofe 
many  great  Inftances  of  proving  the  Sove¬ 
reignty  of  the  fame,  is  that  famous  Record  of 
Edward  theFirft  and  Philip  the  Fair  of  France , 
in  which  were  the  Procurators  of  mo  ft  Na¬ 
tions  bordering  upon  the  Sea,  throughout 
1R0.Alb.s2S.  Europe ,  as  the  Genoefes ,  Catalonians,  AlmaineSy 
’  2*  Zelanders ,  Hollanders ,  Friezelanders ,  Danes , 

and  Norwygians,  befides  others  under  the 
Dominion  of  the  Roman  German  Empire , 
where  all  jointly  declare,  “  That  the  Kings 
of  England ,  by  right  of  the  faid  Kingdom 
from  time  to  time,  whereof  there  is  no  me¬ 
morial  to  the  contrary,  have  been  in  peace¬ 
able  poffeffion  of  the  Sovereign  Lordftiip  of 
the  Seas  of  England ,  and  of  the  I  lies  within 
the  fame,  with  power  of  making  and  efta- 
blilhing  Laws,  Statutes,  and  Prohibitions  of 
Arms,  and  of  Ships  otherwife  furnifhed  than 
Merchant-Men  ufe  to  be,  and  of  taking  fure- 
ty,  and  affording  lafeguard  in  all  cafes  where 
need  fhall  require,  and  of  ordering  all  things 
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neceffary  for  the  maintaining  of  Peace,  Right  ride RPart  o{ 
and  Equity,  among  all  manner  of  People, 
as  well  of  other  Dominions  as  their  own,  paf- 
fino-  throuoh  the  faid  Seas,  and  the  Sove- 
reign  Guard  thereof. 

By  which  it  plainly  appears,  That  the  King 
of  England  had  then  been  in  peaceable  pof- 
feflion  of  the  laid  Dominion  by  immemorial  And  the  Cafe 
Prescription,  that  the  Sovereignty  belongeth  27  Eliz.  in 
unto  them,  not  becaufe  they  were  Domini  B.  R. ^Sir 
utriufque  rip a,  when  they  had  both  England  onf  «- 

and  Normandy ,  and  were  Lords  of  both  ?  pa]._  y2_ 
Shores-,  (for  Edward  the  Firjl  at  that  time  had  Thereafonof 
not  Normandy )  but  that  it  is  infeparably  ap-  the  opinion 
pendant  and  annexed  to  the  Kingdom  of  Eng-  ^ken/fomhe 
land,  our  Kings  being  fuperiour  Lords  of  the  rightunto  the 
faid  Seas,  by  reafon  (as  the  very  Record  Sea  arifcth 
"mentions')  of  the  faid  Kingdom  ;  and  lince  not  from 
that  the  Sovereignty  of  the  Sea  did  always  f^fe®°rnes°; 
appertain  unto  the  Englijh  King,  not  in  any  for  the  Sea 
other  Right  than  that  of  the  Kingdom  of  Eng-  and  Land 
land  •,  no  Prince  or  Republick  ought  or  can  make  diftinft 

doubt  the  Title  by  which  our  prefent  Claim  ^"by^he 
is  deduced ;  ’tis  in  right  of  Britannia,  that  laws  J-  E„g. 
the  fame  is  challenged,  ’twas  in  that  right  the  land,  the 
Romans  held  it.  •  L“d  Is  cfiu 

ed  the  R.calm, 

but  the  Sea  the  Dominion  ;  and  as  the  lofs  of  one  Province  doth  not 
infer  that  the  Prince  muft  ref  gn  up  the  reft ;  fo  the  lofs  of  the  Land 
Territory  doth  not  by  Concomitancy  argue  the  lofs  of  the  adjacent 
Seas.  It  is  no  more  neceffary  that  every  Sea  Town  fhould  com¬ 
mand  an  hundred  Miles  at  Sea,  than  that  each  Cityihould  command 
an  hundred  Miles  by  Land.  Julius  P audits  deDomin.  Maris  Adriatici. 

The  claim  juitified  Edward  the  Third  and 
his  Rofe  Noble ,  though  there  are  other  reafons 
regarding  the  Lancaflrian  Line,  which  yield 
a  Colour  for  the  ufe  of  Port  cud  s  in  the  Royal 
Banners  of  England  \  yet  as  in  reference  to 
the  Maritime  Dominion ,  Henry  the  Eighth 
did  embellilh  his  Navy  Royal  therewith,  and 
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Queen  Elizabeth  ftamped  it  upon  thofe  Dol- 
Anno  Domini  lars  which  fhe  defigned  for  the  Eajl  India 
1600.  Trade,  fignifying  her  power  of  Hunting  up 
the  Seas  if  fhe  thought  fit  (as  by  a  Port-cullis) 
with  the  Navy  Royal ;  this  Dominion  of  the 
Brit ijh  Seas  did  authenticate  the  Proclamation 
Anno  Domini  King  James,  ordaining  the  Flemifo  at 
1609.  London  and  Edinburgh  to  take  Licence  to  fifh  : 

This  juftified  the  like  Proclamation  by  King 
Anno  Domini  Charles  I.  and  warranted  by  the  Earl  of 
1636  Northumberland  in  his  Naval  Expedition. 

Will.  Ful-  That  Prefcription  is  valid  againft  the  Claims 
bed’s  Pan -  of  Sovereign  Princes  cannot  be  denied,  by 
dcas  of  die  any  who  regard  the  Holy  Scripture ,  Reafon , 

tiow QcJfiX  thC  Pra£ike  and  tranquillity  of  the  World  : 

And  that  true  it  is,  the  modern  Dutch  have 
pretended,  if  not  dared,  to  challenge  the 
The  King  a.  Freedom  to  fifh  in  the  Britijh  Seas ,  by  Pre- 
gainft  Sir  fcripiion ;  but  it  is  likewife  as  true,  that  Pre- 
John  Byron,  fcription  depends  not  upon  the  Corporeal  but 

fr'tnf  the  Gvil  Poffeffion>  and  that  is  retained,  if 
5*  claim  be  but  made  fo  often  as  to  barr  the 
Prefcription ,  the  which  hath  been  always 
made  evident  •,  firft  by  frequent  Medal? ,  next 
by  punilhing  thofe  that  refilled  it  as  Rebels, 
by  guarding  of  it,  and  laftiy  by  giving  Laws 
time  out  of  mind  on  it ;  which  evidently 
proves,  that  the  civil  Poffeffion  is  not  re- 
linquifhed  ;  and  our  Kings  conftantly  claim¬ 
ing  the  Dominion  of  the  fame,  none  eife 
pretending,  all  Nations  acknowledging  it  to 
be  in  them,  and  the  fame  never  questioned, 
’till  thofe  modern  Dutch  (of  yefterdav)  arofe. 

XV.  The  Importance  of  the  Dominion 
of  the  Sea  unto  this  Nation,  is  very  great, 
for  on  that  alone  depends  our  Security,  our 
Wealth,  our  Glory  ;  from  hence  it  is,  that 
England  hath  a  Right  to  all  thofe  Advantages 

and 
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and  Emoluments,  which  the  Venetian  Re- 
publick  draws  from  the  Adriatick  Sea,  where 
the  Ships  of  the  Grand  Signior,  of  the  Em¬ 
peror,  King  of  Spain ,  and  Pope  pay  Cuftoms, 
to  maintain  thole  Fleets ,  which  give  Laws  to 
them  within  the  Gulph  *,  5tis  hereby  that  the 
Englijh  can  fhut  up  or  open  thefe  Seas  for 
Ships  or  Fleets  to  pafs  or  repafs  them  ;  where¬ 
to  Queen  Elizabeth  had  fo  fpecial  a  regard, 
that  when  the  King  of  Denmark  and  the 
Hanfiatick  Towns  follicited  her  Majefty  to 
permit  them  free  paflfage,  they  tranfporting 
Corn  into  Spain ,  fhe  refufed  them ;  and 
when  a  Protejlant  Fleet  of  Hamburgers  and 
others,  had  prelumed  to  do  fo,  notwithftand-  vide  poftea  in 
ing  her  prohibition,  fhe  caufed  her  Naval  Cap.  of  Cu- 
Royal  to  feize,  take,  burn,  and  fpoil  them,  !*oms* 
when  they  were  paffed  her  Maritime  Ter-£"j^°' 
ritory,  within  fight  of  Lijbon  *,  yielding 
this  reafon  for  her  juftification.  That  they 
not  only  relieved  her  enemy  with  provifions, 
but  cc  had  prefumptuoufly  made  ufe  of  her 
Seas,  without  obtaining  her  Royal  Permifiion 
for  fo  doing  ’Tis  from  hence,  that  the  Crown 

of  England  can  juftly  demand  an  account  of 
any  Ship  or  Ships  occurring  in  thofe  Seas, 
what  their  Bufinefs,  and  what  their  Inten¬ 
tions  are-,  and  prohibit  any  Prince  or  Re- 
publick  to  enter  there  with  potent  Fleets, 
without  pre-acquainting  his  Majefty,  and  ob¬ 
taining  his  Royal  Permifiion  ;  without  which 
Dominion  and  Sovereignty,  England  can  ne¬ 
ver  live  fecure  on  fhore  *,  it  being  eafy  for 
any  Foreign  Fleets  to  amufe  us  with  fpeci- 
011s  pretences,  and  in  their  pafiage  to  invade 
and  furprife  us.  Thus  while  the  Turk  pre¬ 
tended  to  fail  for  Malta ,  he  occafionally  pof- 
feffed  himfelf  of  Cane  a ,  in  the  I  fie  of  Can-  Selden,//£.  1. 
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dia,  and  after  having  tafted  the  fweet  of 
that  place,  never  forfook  it,  till  he  made 
himfelf  M after  of  the  whole.  Many  fuch 
Precedents  do  occur  in  Hiftory  :  And  in  fear 
of  fuch  Surprizal,  the  Athenians  (being  Lords 
at  Sea)  did  exclude  .the  Perjian  Monarchs 
from  fending  any  Ships  of  War  into  any  part 
of  the  Aegean,  Rhodian ,  Carpathian ,  and 
Lydian  Seas,  and  that  which  tends  to  the 
W °fl,  towards  Athens ;  the  like  caution  was 
ufed  by  the  Romans  againft  Antiochus  and 
the  Carthaginians  *,  and  the  Lurk  prohibits  all 
Nations,  faving  his  Vaftals,  to  enter  the 
Black  Sea  or  Pontus  Euxinus ,  and  alfo  the  Red 
Sea-,  and  ’tis  by  virtue  and  force  of  this  Right, 
that  the  Britijh  Nation  can  drive  on  their  own 
Commerce,  navigate  themfelves,  and  permit 
others  fecurely  to  trade  with  them.  5Tis 
true,  that  the  Butch  have  prefumed  fome  years 
fince,  to  violate  the  fecurity  of  the  Britijh 
Seas ,  by  attacking  the  Allies  of  England ,  not 
only  within  the  Britijh  Seas,  but  in  her  Har¬ 
bours,  attempting  to  purfue  a  French  Veftel 
up  almoft  to  London ,  and  have  more  than 
once  *  attacked  the  Spanijh  Fleets  in  her 
Roads,  under  the  protection  of  her  Caftles, 
and  that  againft  the  Laws  of  Nations ,  and  the 
Peace  of  Ports ,  in  which  for  the  time  they 
feemed  to  cloud  the  Honour  of  the  Nation  ; 
but  fatisfaftion  for  Indignities  of  that  nature, 
though  flow,  yet  are  Jure,  and  Ihould  fuch  as 
thofe  have  been  longer  tolerated,  beloved  Bri¬ 
tannia  muft  become  a  proftitute,  by  a  confe¬ 
deration  of  thofe  States ,  or  take  Pafs-ports 
for  her  Commerce ;  but  the  Royal  Martyr's 
Goodnefs  was  no  longer  to  be  trod  on,  his 
Heart  and  his  Caufe  were  good,  and  though 
thofe  unhappy  Times  (which  were  crooked 
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to  whatfoever  feemed  ftreight )  did  hinder  the  Hifp.  Advo- 
accomplifhment  of  his  entire  intention  for  Sa-  cat*  x* 
tisfattion ;  yet  thofe  whom  the  juft  God  ofQ ap*  *4* 
Heaven  was  pleafed  for  a  time  to  permit  as  a 
punifhment  to  this  Nation  to  rule,  did  not 
want  in  the  fulfilling  •,  for  fo  foon  as  he  was 
pleafed  to  ftay  the  fury  of  the  Inteftine  Sword , 

.  their  Hearts  took  fire  from  thofe  flames  that 
had  formerly  been  kindled  in  that  Royal 
Breafi ,  and  having  prepared  a  Fleet,  in  or¬ 
der  to  the  treating  as  Soldiers  with  Swords 
in  their  Hands,  they  were  in  the  like  man¬ 
ner  aflaulted  in  their  Territories  in  the  Downs 
(but  the  Dutch  found  then  what  it  was  (tho* 
two  for  one)  to  affault  a  Britijh  Lion  at  the  Jnn0  n  • , 
mouth  of  his  Den )  intending,  if  pofiible,  to  1552.  *** 

have  deftroycd  the  Englijh  Power ,  but  were 
fruftrated  in  their  defign,  being  feverely 
beaten  home  to  their  own  doors ;  and  after¬ 
wards  thofe  that  then  had  got  the  Englijh 
Sword  in  their  hands,  begun  to  confider  that 
the  Vitlory  muft  be  purfued  as  a  feafon  fit 
aflert  their  Antient  Right  and  Sovereignty 
of  the  Sea,  and  then  thofe  People  thinking 
that  the  odds  before  was  not  enough  to  de- 
ftroy  the  Britijh  Fleet ,  they  equipt  out  a  Fleet 
greater  and  far  more  numerous  than  the  Eng - 
lift),  under  the  Admirals ,  Van  Frump ,  De  Wit , 
the  two  Evertfons  and  Ruyter ;  but  they  fuf- 
fered  the  fame  Fate  as  their  former,  about  June  2  and  3. 
lome  thirty  rour  of  their  Ships  on  the  coaft  of 
Flanders ,  burnt  and  taken,  and  the  reft  chaf¬ 
ed  home  to  their  Ports  5  and  not  long  after  About  the  8th 
followed  the  total  defeat  of  their  Naval  of  1653. 
Forces ,  accompanied  with  the  death  of  Van 
Frump  by  the  Enghjh ,  under  the  Admirals , 

Blake  and  Monk ,  who  had  funk  and  fired 
about  thirty  more  of  their  Ships  of  War  (no 
Vol.  I.  K  quarter 
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quarter  being  given  till  the  end  of  the  Bat¬ 
tle)  fix  Captains  and  about  a  thoufand  Men 
were  taken  Prifoners,  and  about  fix  thoufand 
(lain.  Of  their  Prefumptions  fince  (amongft 
other  things)  in  denying  the  Duty  of  the 
Flagi  and  what  punifhment  and  check  they 
have  had  for  the  fame,  to  what  condition 
they  have  been  reduced,  and  made  to  ac* 
knowledge  that  Dominion  and  Superiority  to 
that  Crown  (under  which  their  Ancefi or s  hum* 
bly  *  befought  the  acceptance  of  the  Sove- 
Queen  ^Eliz.  reignty  of  the  Netherlands ,  might  be  annexed 
Cette  cy  entre  and  prote&ed)  is  now  frefli  in  our  memories ; 
nutres  msrite  fo  high  and  of  fo  great  Importance  is  this 
bten  une  confi-  ]p)ominion  and  Sovereignty  fignified  by  the  Du~ 

1nle*^elacon-  07  of  the  Flag  in  the  Britijh  circumjacent  Seas . 

jun  Elion  defdits 

Pays  de  Hollande ,  Zelande ,  Frieze,  iff  des  Vi  lies  de  VEfcluz ,  iff  Often - 
de  en  Flanders ,  a-vec  les  Royaumes  de  <voftre  Majefte,  emporte  iff  fait 
V Empire  de  la  Grande  Mer  Oceane  ;  iff  par  confequent  une  afturance  iff 
Felicite  perpetuelle  pour  les  Subjefls  de  voftre  Sereniflime  Majefte. 
John  Stowe's  Supplement  to  Hollinjhed ,  An .  Dom*  1585.  Vide  Sir 
Walter  Ralegh ,  lib .  5.  cap .  2.  §.  %,  iff  3. 
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CHAP.  VI. 

/  1  •  v  •  ■* 

Of  the  Right  of  Prefling  or  Seizing  of 
Ships  or  Mariners  for  Publick  Ser¬ 
vice.  .  ; 

I.  That  fuch  Right  is  excepted  in  the  Lazv  of  Do¬ 
minion. 

II.  Whether  the  Ships  of  Nations  who  are  in  War  at 
the  fame  time ,  may  be  prejfed ,  the  danger  being 
equal. 

III.  Whether  this  Right  extends  to  Ships  to  fight ,  and 
m  more,  or  gives  a  Power  to  trade. 

IV.  By  the  Laws  of  England  the  King  may  feize. 

V.  The  reafon  why  fuch  a  power  was  ve/led  in  the 
Admiral . 

VI.  That  fuch  a  Right  of  compelling  Men  to ferve  in 
Naval  Expeditions  may  be. 

VII.  Objections  legal  refuted. 

VIII.  Of  the  antient  punifiment  of  deferters  of  the 
King  s  Jervice. 

[X.  Concerning  the  feveral  Statutes  now  in  force  touch¬ 
ing  Mariners  and  Soldiers. 

X.  Whether  it  be  lawful  for  a  private  Man  to  ext - 
cute  Jufiice  on  fuch  as  jiy  and  defect  the  fervice. 

XI.  Where  a  general  Co?nmijfion  is  given  to  Men  U 
execute  J  uf  ice. 

XII.  Several  Cafes  touching  the  Admiralty  and  their 
Jurifdiftion.  Ships  or  Boats  found  at  Sea,  Royal 
Fifh  and  Deodands  belong  to  the  Admiralty . 

^  npHE  Civil  Law ,  though  it  can  com- 
JL  mand  nothing  which  the  Law  ofNa - 
ure  toibids,  nor  torbid  what  it  commands  \ 
leverthelefs  it  may  circumfcribe  natural  Li¬ 
berty,  and  prohibit  what  was  naturally  lawful ; 
md  alfo  by  its  force  antevert  that  very  Domi- 
non,  which  is  naturally  to  be  acquired, 
lence  it  is  that  Princes,  by  the  Law  of  Na¬ 
tions,  may  acquire  a  Right  of  ufe  of  things 
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that  do  belong  to  private  Perfons ;  for  pro¬ 
perty  hath  not  (as  hath  been  faid)  fwallowed 
up  all  that  Right ,  which  rofe  from  the  com¬ 
mon  ftate  of  things  *,  becaufe  as  all  Laws  are 
to  be  conftrued  as  near  as  poflible  to  the  in¬ 
tention  of  the  Makers,  fo  we  muft  confider 
what  was  the  mind  of  thofe  that  firft  introdu- 
Enta,  aut  ced  fingular  Dominions  :  Now  the  Rules  to 
malo  aut  ne-  conftrue  that  muft  be  near  as  poflible  to  na- 
cejjano  fact-  turaj  equity,  and  that  in  extreme  necefiity 
lTv  “  t^at  right  of  ufing  things  ftiould  revive, 
as  if  the  things  had  remained  common,  the 
fame  Handing  with  the  Intereft  of  all  human 
Conftitutions ;  and  therefore  in  the  Law  of 
Dominion  extreme  Necefiity  feems  excepted. 
Hence  it  is,  that  the  Veflels  and  Ships  of  what 
t  F.  deNavi-  nature  and  nation  foever  f  that  fhould  be 
bus  non  excuf.  found  riding  in  the  Ports  or  Havens  of  any 
C. /.  n.///.  3.  prjnce  or  State,  may  be  feized  on,  and  em- 
thefameLaw.  ployed  upon  any  fervice  or  that  Sovereign  that 
fhall  feize  the  fame,  being  but  a  harmlefs  uti¬ 
lity,  not  diverting  the  Owners  of  their  Intereft 
or  Property. 

II.  If  a  Ship  of  the  King  of  Denmark  be  in 
the  Port  of  London ,  and  the  Swede  is  in  War 
with  that  Prince ;  and  it  happens  at  that  time 
the  King  of  Britain  is  in  War  with  the  Spa¬ 
niard  *,  now  the  Pofleflor  is  here  prefled  with 
an  equal  necefiity,  and  by  the  fame  argument 
is  rather  obliged  to  the  defence  of  his  own 
Quidni  enim  Country  than  another,  whether  by  the  Law 
C inquit  Cice-  0f  Nations  the  Ship  ought  to  be  detained. 
to)  quando  geen  doubted  ;  moft  certain  it  may, 

julp!teft!lu  Who  would  not  pluck  a  fliipwrackt  Man  from 
teri  communi-  his  plank,  or  a  wounded  Man  from  his 
cetj  in  iis  qua  Horfe,  rather  than  fuller  himfelf  to  perifii  r 
funt  acdpienti  ^  qj  ]lt  wfoich  is  a  fin,  and  to  preferve  the 

ZdmokftT?  higheft  of  Wifdom ;  befides,  in  the  takiru 

I.  de  Ojfic .  I.  •  0< 
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of  the  VefTel  the  right  is  not  taken  from  the 
Owner,  but  only  the  ufe,  which  when  the  ne- 
cefiity  is  over,  there  is  a  condition  of  reftoring 
annexed  tacitly  to  fuch  a  feizure. 

And  doubtlefs  the  fame  Right  remains  to 
feize  the  Ships  of  War  of  any  Nations,  as  well 
as  thole  of  private  intereft,  the  which  may  be 
employed  as  occafion  fhall  prefent :  So  the 
Grecians  leized  *  on  Ships  of  all  Nations  that  *  DeExpcdi - 
were  in  Forts,  by  the  advice  of  Xenophon ,  but  tione  Cyn. 
in  the  time  provided  food  and  wages  to  the 
Mariners. 

III.  Whether  this  Right  extends  fo  far  as 
to  give  Princes  a  Power  to  feize  in  order  to 
traffick  may  be  fome  queftion  *,  certainly  if 
the  Traffick  may  be  for  fuch  Commodities, 

as  Malls,  Timber,  Tar,  Powder,  Shot,  or  I  o  Ed.  3.  m. 

other  Commodities  or  Accoutrements  of l6*  I2- 

Arms,  or  Naval  Provifions  of  offence  necef- 

fary  for  the  defence  of  the  Realm,  it  may  be 

done  (but  then  it  is freight  fhould  be  paid)  23  Ed.  1. 

for  what  hurt  can  it  do  me  to  let  another  have  ^£^7*  m 

my  Boat  to  pals  over  the  Ford,  if  he  rewards  ^ XL  1C~ 

me  ?  And  if  that  be  anfwered,  the  Owners  are 

at  no  prejudice,  for  this  is  but  a  harmlefs 

utility.  • '  t 

IV.  By  the  Laws  of  England  there  is  no  12  E.  3.  in 
queftion,  but  the  King  may  feize,  and  it  ap-  the  Black 
pears  by  very  many  antient  Records,  that  he  B®ok.°^the 
might  do  it,  and  it  was  one  or  the  Articles  of 
Enquiry  amongft  others  ;  “  Item,  foit  enquis  p.  26  and  27. 
de  Nefs,  que  font  arreftees  pour  le  fervice  du  6  Job.  m.  11. 
Roy,  ou  pour  autre  raifonable  caufe  per  les  9  m-  3* 
Officers  du  Roy,  ou  de  P Admiral,  et  debri-  'Z'f' \7f 
lent  l  Arreft,  et  par  les  quelles  avandiftes  Ron.  Fn 
Nefs  font  emmenez,  et  retamer  les  Mariners 
qui  font  ordonnez  pour  le  fervice  du  Roy  *,  et 
ft  retracent,  et  en  cas  que  horn  me  foit  endite 
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qui  la  debrufe  PArreft  en  fa  Nef  arreftee  pour 
le  fervice  du  Roy,  et  de  ce  foit  convifte  par 
xii.  il  perdra  fa  Nef  fi’l  na  grace  du  Roy  ou 
du  hault  Admiral,  et  pour  ce  quil  a  efte  plu- 
fieurs  fois  deb  tu  en  Angle terre  pour  les  ar- 
rcftes  des  Nefs,  quant  le  Roy  amande  Sergeants 
d’Arms,  ou  autre  Miniftres  pour  arrefter  Nefs 
al  oeps  du  Roy,  et  les  Seigneurs  des  Nefs  font 
venus  devant  P  Admiral,  et  alleguent  que 
leurs  Nefs  neftoient  mye  arreftees,  ordonne 
eftoit  an  temps  du  Roy  Richard  le  Premier  a 
Grimjhy  per  advis  de  pluneurs  Seigneurs  du 
Royalme,  que  quant  Nefs  feront  arreftees  pour 
fervice  du  Roy,  que  le  Roy  efcripta  par  fes 
Lettres  Patentes  a  PAdmiral  d’arrefter  les 
Nefs  plus  ou  moins  a  la  voulonte  du  Roy,  et 
felon  ce  quil  a  befoin,  et  PAdmiral  efcripta 
au  Roy  ou  au  Chancelier  d’Angleterre  les 
Noms  des  Nefs  ainfi  arreftees  aftemblement 
avec  les  noms  des  Seigneurs  et  Maiftres 
cPicelles,  et  en  tel  cas  le  seigneur  de  la  Nef 
ne  la  Maiftre  ne  viendrout  pas  a  dire  que  la 
iNef  neftoit  mye  arreftee  ne  a  ce  ne  feront  oyz,” 
and  that  upon  fuch  Arrefts  broken,  the  Par¬ 
ties  might  be  punifhed  and  fined. 

Again,  Inquiratur  fi  arrcftatus ,  ad ferviendum 
miral.  A%U*  Regi  fregit  arreftum ,  hujufmodi  tranfgrcjfor flat 
per  Rough: on ■,  in  gratia  Regia  five  Admiralli  fui  utrum  volue- 
Artu,  10.  comminere  Carceribus  mancipandum  vel 

Jin  era  facere ,  in  hac  parte  fi  arreftum  hujufmodi 
fatlum  manifeftum  fuerit  cognition. 

. ,  _  If  the  Admiral  by  the  King’s  Command 

BcJk  of'the  arrefts  any  Ships  for  the  King’s  Service,  and 
Admiralty,  he  or  his  Lieutenant  return  and  certify  the 
fol  28,  29.  ^  Arreft,  or  a  Lift  of  the  Ships  arrefted  into 
157,  158.  Chancery ,  no  Mafter  or  Owner  of  the  Ships  fo 
1 S  *  2*  c-  3*  arrefted  lhall  be  received  to  plead  againft  the 
Return,  “  pur  ceo  que  l’Admiral  et  fon  Lieu¬ 
tenant  font  de  Record/*5  Item, 


J)e  Ojffic.  Ad- 
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Item,  Inquirendum  de  omnibus  Navibus  qua 
ad  ferviendum  Domino  Regi  fuper  mari  arreftata 
fuerint ,  &  poftea  Domini ,  poffejfores ,  five  Ma- 
gijlri  dolo  id  fraude  a  fervitio  hujufmodi  fe  fuh- 
traxerunt  in  deceptionem  Domini  Regis,  qui  ft 
inde  poftea  indidtati  fuerint ,  id  convidli  fuper  hoc, 
naves  fua  Domino  Regi  fori sf alia  per  ordina- 
tionem  Domini  Regis  Richard  Primi ;  id  fi  Do - 
mini,  Poffejfores ,  vel  Magiftri  hujufmodi  inde 
coram  Domino  Rege  id  Cancellario  fuo  per  ali - 
quas  ailegationes  fe  aut  naves  hujufmodi  excufare 
voiuerint,  ft  Admir alius  vel  locum  tenentes  fui 
per  Literas  fuas  Patentes  de  arrefto  hujufmodi 
fadlo  fidem  fecerint  pleniorem,  Domini ,  Poffejfores, 
aut  Magiftri  pr  cedi  Hi  nullo  me  do  audit  i  debeant, 
feu  eis  fid.es  quovis  modo  adhiberi,  eo  quod  Admi - 
r  alius  id  locum  tenentes  fui  funt  de  recordo. 

And  if  the  Ship  fo  arrefted  break  the  Arreft, 
and  the  Mafter  or  Owner  thereof  be  indicated  C rote's  Arg. 
and  convi&ed,  devant  I  Admiral,  by  the  ™  Hampden ’s 
Oath  of  twelve  men,  the  Ship  (hall  be  confil- 
cate  to  the  King,  which  power  the  General  Vi(je  $t*ate 
maintains  in  all  places  where  he  has  power.  Trials, Vol.I. 
and  the  fame  feems  to  be  provided  for  in  the 
latter  Claufe  of  1 5  R.  2.  Ca.  3. 

IV.  By  King  Ethelred ,  his  Bifhops  and  No¬ 
bles  in  the  General  Council  of  Enham ,  Anno  Spelmanni 
1009,  for  the  fetting  out  a  Fleet  every  Year,  Concu.  520, 
and  the  punifhment  of  thofe  who  hurt  or  $ 2  u 
fpoiled  any  Ship,  or  deferted  the  Service,  ef- 
pecially  if  the  King  was  prefent  in  the  Expe¬ 
dition,  amongft  others  it  was  enafted,  Si  quis 
Navem  in  PApub.  Expeditionem  defignalam  vi- 
tiaverit,  damnum  integre  reftituito  id  Pacem  R>e- 
gis  violatam  compenfato  •,  fi  verb  ita  prorfus  cor - 
ruperit,  ut  deinceps  nihili  habeatur ,  plenam  luito 
injuriam  id  Ufam  praterea  Majeftatem .  So 
Sir  Henry  Spelman\  Verfion  out  of  the  Saxon 
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Copy  renders  it,  but  the  antient  Copy  hath  it 
more  largely. 


Spelman .  52S.  Naves  per  fingulos  annos  ob  patriae  defenfionem 
expeditio  Na-  £5?  munitionem  prceparentur ,  poftque  Sacrofanc - 


Pafcha  cum  cunffis  utenjilibus  competentibus 
fimul  congr egentur  ;  qua  igitur  etiam  poena  digni 
funt^  qui  IS! avium  detrimentum  in  aliquibus  per- 
ficiunt  ?  Notum  ejje  cupimus ,  quicunque  aliquam 
ex  Navibus  per  quampiam  inertiam  velincuriamy 
vel  tieghgenti am  ccrruperit ;  £s?  tamen  recupera- 
lilis  fit  \  is  Navis  corruptelam  vei  jradluram 
ejufaem  per  foh dam  pnus  recuperit ,  Regique 
deindey  ea  quae  pro  ejufdem  munitionis  fraEtura 
fibimet  pertinent ,  rite  perfolvat . 

Moft  certain  it  is,  that  the  Kings  of  Eng¬ 
land  have  in  all  Ages,  by  their  Writs  and 
Patents ,  commanded  not  only  the  Admiral , 
but  the  W ardens  of  the  Cinque- Ports  and  others, 
to  arreft  and  provide  Ships  of  War,  and  other 
Veffels,  and  imprefs  and  provide  M afters  of 
Ships,  Seamen,  Mariners,  and  all  other  ne- 


Rot.  Scotia  ceftary  Tackle,  Arms,  and  Proviftons  for 
10.  E.  3. Ships,  for  the  defence  of  the  Sea  and  the 
then  to? 34. nd  ^ea^m  againft  foreign  Enemies,  or  for  tranf- 
intus  &  dor/,  porting  of  Armies  paying  their  Freight  (if 


not  bound  thereto  by  tenure)  as  well  as  to 


to  28. 


ele£t  and  provide  all  forts  of  Soldiers,  Carpen¬ 
ters,  and  other  Officers,  to  be  affiftants  in  their 
feveral  Expeditions. 


I  Eliz:  cap .  But  Fifhermen  or  Mariners  prefied  for  the 
13.  Vide  16.  Service,  are  not  to  be  employed  as  Soldiers, 


\7.Car.  1.  but  only  as  Mariners ;  unlefs  it  be  in  cafes  of 


great  neceflity,  or  bound  thereunto  by  Te¬ 
nure,  Cuftom,  or  Covenant. 


Court  of  Ad-  '  The  reaf°n  why  t^e  Admirals  had  fuch 
^iraltyerea- power  given  them,  was  becaufe  they  being 
ed  by  Ed,  3.  fometimes  called  Capitaneiy  and  Gubernatores 
Flotarum ,  they  had  the  ordering  and  govern¬ 


ing 


Chap.  VI.  And  MARINERS.  i: 

ing  of  the  Ships  of  War,  and  the  raifing  and 
fitting  up  fuch  Ships  for  the  Navies,  as  they 
thought  fit ;  other  times  called  Cujlodes  Mari - 
timarum  par  Hum ,  their  duty  being  to  provide 
all  Naval  Provifions,  as  well  to  fupply  the 
King’s  Navies  occafions,  as  to  gratify  any 
other  of  the  King’s  Friends,  when  diltrefs 
fhould  conftrain  them  to  touch  in  his  Ports, 
that  his  Subjects  might  receive  the  like  reta-  spelman's 
liation  again  •,  they  were  called  Capitanei  Nau-  GlofT.  in  tit . 
tarum  fj?  Marinellorum ,  as  in  reference  to  the  Admir. 
deciding  all  differences. amo'ngft  thofe  in  the  Lam^ert 

Tr '  i  c~-  •  i  *  x”  c  r  cbm  oft  tit •  Adm 

King  s  Service,  und  punilhing  of  luch  as  tranl*  mirai 
greffed  •,  and  as  the  place  was  great,  fo  the 
power  was  large,  efpecially  in  all  things  be¬ 
longing  to  the  Navy-Royal ,  in  which  they  had 
the  fupreme  rule  and  government  in  all  things 
belonging  to  it.  Fie  fate  formerly  in  the 
King’s  Houfe,  and  there  kept  his  Court,  as- 
the  French  Admirals  do  at  this  day  at  the 
Marble-Fable ,  in  the  King’s  Houfe  at  Paris . 

V I.  And  altho’  there  feems  no  queftion  but 
the  King  may  prefs  Ships,  yet  there  have  been 
thofe  who  feem  to  doubt,  if  not  to  queftion, 
whether  he  may  prefs  Men  to  ferve ;  for  my 
own  part  I  think  he  may,  my  Reafons  are 
thefe :  It  is  lawful  for  every  Man  to  addift 
and  yield  up  himfelf  to  whom  he  pleafeth,  as 
appears  both  out  of  xhe  Hebrew  Law  Exodus  xx\.  6. 
Roman  Law  ;  why  then  may  not  any  People,  de  7ure 
being  at  their  own  difpofe,  give  up  them-  ^ 
felves  to  their  Prince  or  Sovereign,  fo  as  to  gv//.  1.2. c.  7. 
transfer  the  rightof  commanding  their  aid  and 
help,  as  often  as  need  fhall  require  (it  is  not 
here  enquired  what  may  be  prefumed  in  a 
doubtful  cafe,  but  what  may  be  done  in  point 
of  right)  mod  certain  fuch  a  power  may  well 
be,  and  that  grounded  on  great  Reafon  •,  as 

if 


Of  Pressing  SHIPS  Book  I. 

if  the  Commonwealth  fliould  happen  to  be  in¬ 
vaded  by  fuch  a  one  as  feeks  not  only  the  fub- 
verfion  of  the  Government,  but  the  deflruc- 
tion  of  the  People,  and  they  can  find  no  other 
way  to  preferve  themfelves,  but  that  the  fu- 
preme  Power  fliould  be  veiled  with  fuch  a  Pre¬ 
rogative,  as  to  enforce  or  prefs  the  Inhabi¬ 
tants  to  ferve  in  Arms  in  the  Defence  of  the 
fame,  and  the  contempt  of  which  to  punifli; 
or  if  they  fliould  be  opprelfed  with  want,  and 
that  lupplies  of  Provifions  can  no  ways  be 
had,  but  by  compelling  another  by  force,  to 
exhibit  the  common  Offices  of  humanity  to  a 
Nation  in  whofe  Territories  a  Famine  rages, 
that  the  Inhabitants  fliould  on  fuch  extraor¬ 
dinary  Qccafions  be  compelled  by  force  to 
ferve  in  Arms. 

And  this  Dominion  may  be  obtained  feve- 
ral  ways,  either  by  a  voluntary  Refignation 
to  a  Conqueror,  as  they  of  Capua  to  the  Ro - 
mans.  Our  Land ,  the  T mples  of  our  Gods ,  all 
Divine  and  Humane  things  we  yield  up  unto 
your  hands ,  0  ye  confcript  Fathers.  Again, 
Freedom  may  be  granted  to  all  by  a  Con¬ 
queror,  except  Mariners,  which  fliould  in 
Cafes  of  neceflity  be  excepted  j  or  that  fome 
Prince,  who  will  not  fuffer  any  Mariner  to 
go  out  of  his  Dominions,  without  fubjedling 
themfelves  to  fuch  a  reafonable  command, 
befides  the  Majority  of  Nations  on  fuch 
grounds  may  abdicate  from  a  part  of  them  the 
entire  Freedom  of  that  Member. 

Nor  are  there  examples  of  this  kind  want¬ 
ing  ;  the  Germans  are  every  one  Mailer  of 
his  own  Houle,  but  are  almofl  on  every  occa- 
fion  fubjedl  to  their  Lords,  efpecially  in  their 
Goods.  The  Irijh  Cofherers ,  which  were  re- 
prendinations,  when  the  Chief  Lord  and  his 

Retinue 
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Retinue  came  to  his  Tenant’s  Houfe,  they  fed 
upon  his  Provifions  till  they  were  fpent,  all 
being  folely  at  their  Devotion,  And  as  to 
the  Sea,  the  King  of  Britain  may  at  this  day 
reftrain  Merchants  or  Mariners  to  pafs  out  of  2  E.  i.Memb. 
the  Realm,  without  Licence;  and  the  vari-  18 .RottPatt. 
ous  tenures  that  are  introduced,  which  is  pre- 
fumed  were  fince  the  Conqueji ,  were  no  other  \.num' 
but  the  Will  of  the  Conqueror ;  for  the  right  44.  R0.  Pat. 
is  not  meafured  by  the  excellency  of  this  or  17*  H-  Ro- 
that  form,  but  by  the  Will.  S/thSe 

As  to  the  impreifing  of  Seamen,  it  is  Arrange  0f  Bates,  in 
that  its  Lawfulness  fhould  ever  be  called  in  Lane  Rep.  4. 
Queftion,  by  any  Perfon  who  has  read  our  tride/upraSec . 
Hiftory  or  our  Statute-Book.  The  Crown  T  ac^finem* 
has  been  in  poffeflion  of  it  from  Time  imme-  See  Fojt.  Cr. 
morial:  And  if  a  new  Race  of  People  were  Law.  J54* 
this  Day  to  fpring  out  of  the  Earth  to  pof-  r 

fels  this  I  (land  ;  lr  we  may  at  the  lame  I  ime  %  ^  _  2 
fuppofe  them  to  unite  under  one  Civil  Polity,  325.  Fol.  ' 
and  to  be  conufant  of  theNecefifity  of  naval  Edit.  Obferv. 
Strength  for  their  Defence;  the  Power  of  im-  27r‘ 

prefling  them  for  the  Sea-Service  would  be  ciarend, ' 
implied  in  the  executive  Part  of  their  Govern-  Contin.  P. 
ment,  let  it’s  Conftitution  be  what  it  might;  341* 
viz.  limited  Monarchy,  Ariftocracy,  or  De¬ 
mocracy,  or  any  compound  of  them,  orfome 
of  them.  But,  as  was  hinted  above,  our  Le- 
giflature  has  frequently  maintained  this  Power 
as  undoubted  Law.  See  2  Arm.  ch .  6.  con¬ 
cerning  Protections  to  be  granted  to  Appren¬ 
tices  to  be  bound  to  the  Sea-Service.  But 
more  exp'icit  is  a  former  Statute,  viz.  2  and 
3  P.  ff?  M.  ch.  16.  by  which  Watermen  on 
the  Thames,  who  abfeond  in  Prefling-Time, 
and  then  return  to  row,  are  made  liable  to 
Imprifonment  for  two  Weeks,  and  to  be 
banifhed  to  row  upon  the  River  by  the  Space 

of 
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of  a  Year  and  a  Day.  See  alfo  2  R.  2.  ch.  4. 
and  5  Eliz.  ch.  5.  Jeff.  41,  43. 

VII.  And  though  it  hath  been  conceived 
1  Inj}.  7 1 .  a .  by  fome,  that  the  King  cannot  prefs  Men  to 

ferve  in  his  Wars,  giving  their  Reafon,  that  ' 
of  old  he  was  to  be  ferved  either  by  thofe  that 
held  by  tenure,  thofe  that  covenanted  by  In- 
denture  to  provide  Men,  or  thofe  who  con- 
traded  with  the  King’s  Officers  for  Wages  and 
entered  into  Pay,  or  thofe  that  were  in  Pri- 
fon  for  the  King’s  Debts  •,  but  that  only  ex¬ 
tended  to  thofe  Wars  that  were  by  Land; 
not  one  word  in  all  thofe  Ads,  or  Mufter 
Rolls,  relating  in  the  lead  to  Mariners ;  and 
yet  what  vaft  Fleets  were  in  thofe  Days  ?  But 
on  the  other  Hand  it  hath  been  always  accuf- 
tomed  to  prefs  fuch  fort  of  Men  for  the  Naval 
Expeditions.  The  ancient  Records  that  men¬ 
tion  fuch  Perfons  fubjed  to  be  preffed  by  Law 
*  2.  Apr.  49  is  that  of  29  E .  3.  commonly  called  *  The  In - 
th,e  quifition  of  Queenborough ,  wherein  it  was  ex- 

of  til zAdmi-  Prelsly  ln  charge  amongft  others,  to  enquire 
ralty,  32, 33,  of  thole  Mariners  that  were  preffed  for  the 
34.  An.  and  King’s  Service,  and  deferted  the  fame :  So 
fol.  62.  Art.  likewife  by  thofe  other  Articles  tranflated  by 
°*  Roughton ,  it  is  in  exprefs  charge  to  the  Jury, 

to  prefent  thofe  that  being  preft  to  ferve  brake 
the  King’s  Arreft,  in  order  to  their  Punifh- 
ment ;  and  in  thofe  days  it  was  efteemed  an 
high  offence ;  and  the  Oath  which  the  Jury 
then  took  being  impanelled,  was  this : 

<c  This  here  fee  my  Lord  the  Admiral,  that 
I  Jonathan  Najh  ffiall  well  and  truly  enquire 
for  our  Lord  the  King,  and  well  and  truly  at 
this  time  then  ferve  at  this  Court  of  the  Ad¬ 
miralty,  prefent  as  raoch,  as  1  have  acknow- 
lech,  or  may  have  by  Information  of  eny  of 
my  Fellows,  of  all  maner  Articles  or  Circum- 

ftances 
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ftances  that  touch.cn  the  Court  of  the  Adtni~ 
rate  and  Law  of  the  Sea,  the  which  fhall  be 
grate  to  me  at  this  time,  and  thereupon  fworn 
or  charged,  and  of  all  other  that  may  renew 
in  my  mind,  and  in  fhall  for  nothing  lette, 
that  is  for  to  fay,  for  Franchife,  Lordfhip, 

Kinreden,  Allience,  Fri.endfhip,  Love,  Ha¬ 
tred,  Envy,  Enemitee,  for  dred  of  loft  of 
Goodnee,  for  non  other  cafe  that  I  fhall  foe  The  Black 
doe,  the  King’s  Counfeils,  my  fellows,  mine  Book  of  the 
own,  will  and  truly  hele  without  fraud  or  Admiralty, 
malengyn,  fo  God  me  help  at  the  holy  dome/  *  17 ‘ 
and  by  this  Book/" 

VIII.  And  as  the  enquiry  was  ftrift,  fo  was 

the  punifhment  very  great:  Item,  qui  fugiet  Qtvar 
ci  Domino  vel  focio  fuo  pro  timiditate  belli  vel  i^Car.z.cap* 
mortis  in  conduftione  Herctochii  fui  in  expedi-  9.  Ar.  17. 
tione  navali  vel  terrejlri ,  perdat  omne  quod  fuum 
eft,  &  fuam  ipfius  vitam,  manus  mitt  at  Domi- 
nus  ad  terrain  quam  ei  ante  a  dederat . 

IX.  In  the  Service  of  the  King  two  forts  of 
perfons  were  always  capacitated  to  attend  the 
Naval  Royal  in  their  Expeditions,  the  one  a 
Salt-water  Land-Soldier,  the  other  a  com- 

'  pleat  Mariner  or  Sailor  :  It  was  a  doubt,  whe¬ 
ther  fuch  a  Soldier,  departing  from  the  Ser¬ 
vice,  were  fubjedl  to  any  other  punifhment 
than  that  of  Martial  Law,  which  can  at  no 
time  be  executed  in  England ,  but  when  the 
King’s  Standard  is  in  the  Field  •,  thereupon  it 
was  provided,  H hat  if  any  Soldier  being  no  Cap -  7  H.  7  cap.  1. 
tain  immediately  retained  with  the  King,  which  C  2-  ^  ^ 

fhall  be  in  wages  and  retained,  or  take  any  pr eft  j)C' 
to  ferve  the  King  upon  the  Sea,  or  upon  the  Land 
beyond  the  Sea,  depart  out  of  the  King's  fervice 
without  licence  of  his  Captain,  that  fuch  depart¬ 
ing  be  taken,  deemed,  and  adjudged  Felony.  And 
that  all  the  Juftices  in  every  Shire  of  England,  ^  2 .  * ca  ' 5 

where 
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where  any  fuch  Offender  he  taken ,  have  power 
to  enquir e  of  the  faid  offences ,  and  the  fame  td 
hear  and  determine  as  they  do  and  may  do  of  Fe~ 
lony,  &c.  expreffed  in  the  King’s  Commiffion  to 
them  made ,  as  though  the  fame  offences  were  done 
in  the  fame  Shire,  jind  alfo  that  the  departing 
oj  fuch  Soldiers ,  and  alfo  their  Retainer s,  if  it 
be  tr  aver  fed,  be  tried  in  the  fame  Shire  where 
they  are  ft or  fuch  a  Caufe  arrejled  and  arrraigned. 
1  he  Juftices  have  here  a  concurrent  power  to 
enquire  and  try,  but  it  does  not  fhut  out  the 
Sovereign  Courts,  or  hinder  but  the  King 
may  try  them  upon  a  Corrifhiffion  of  Oyer  and 
Terminer,  or  Goal  delivery.  It  was  a  doubt 
conceived  by  fome  of  the  late  Judges,  if  a 
Man  had  run  from  his  Colours  at  Plymouth , 
and  afterwards  was  taken  in  Middlefex ,  and 
committed  to  Newgate ,  whether  after  a  Bill 
is  found  in  Middlefex ,  the  Juftices  of  Goal-de¬ 
livery  for  Newgate  could  try  him  ;  but  it  was 
ruled  more  than  once  by  the  greater  number 
of  the  Judges,  they  might;  and  fo  have  the 
Precedents  been  always  fince  the  making  of 
this  Statute,  and  upon  the  like  Reafon,  that 
a  Man  that  takes  a  fecond  Wife, .hath  by  the 
Statute  the  fame  directions  to  be  tried  in  the 
lame  Shire  where  he  is  taken ;  yet  if  taken 
in  Middlefex ,  was  always  tried  at  the  Old~Baily 
in  London. 

Thefe  Statutes  were  made,  becaufe  the  Sta¬ 
tute  of  1 8  H.6.  cap.  19.  was  looked  upon  not 
to  be  fufficient,  for  that  Aft  had  reference  only 
to  the  ancient  Tenures,  and  thofe  that  cove¬ 
nanted  with  the  King  to  provide  Soldiers  ; 
whereupon  a  queftion  afterwards  arifing, 
whether  feveral  who  having  then  taken  preft 
Money  to  ferve  the  Queen  againft  the  Rebels 
in  Ireland ,  and  had  departed  and  withdrawn 

themfelves 
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themfelves  from  the  Service,  fhould  be  within 
thofe  Statutes,  in  regard  fome  doubt  feemed 
to  arife  on  the  fame  ;  but  it  was  refolved  by  6  Coke,  27. 
all  the  Judges  of  England ,  that  thofe  two 
Statutes  of  7  H.  7.  Cap .  1.  and  3  H.  8. 

Cap.  5.  arc  all  one  in  eifed,  and  were  per-  doubt- 
petuai  Ads:  The  great  doubt  and  queftion,  f*.  ,in  hls  A' 
whether  the  Statute  of  18  H.  6.  Cap .  19.  did  n  ^ment* 
extend  to  Mariners  and  Gunners  ferving  on 
the  Seas,  and  taking  Wages  of  the  King, 
was  in  Parliament  not  long  before  cleared  in 
•thefe  Words  :  That  the  faid  Statute  made  in 
the  eighteenth  Tear  of  the  Reign  of  H.  6.  in 
all  pains ,  forfeitures,  and  other  things ,  did , 
doth,  and  hereafter  fhall  extend  as  well  to  all 
and  every  Mariner  and  Gunner,  having  taken, 
or  who  hereafter  fhall  take  preft  or  wages  to 
ferve  the  Queen's  Majefty,  her  Heirs  and  Sue - 
eeffors,  to  all  intents  and  purpofes,  as  the  fame 
did,  or  doth  unto  Soldiers,  any  * diverfities  of 
opinion,  doubt,  matter,  or  thing  to  the  contrary 
thereof  notwithftanding :  But  now  Mariners 
deferting  the  Sea-fervice  are  particularly 
within  the  Provifion  of  13  Car .  2.  Cap .  9.  Article  17. 
which  hath  made  the  Offence  Death  j  but 
the  T rial  is  by  a  Court  Martial . 

And  Land-Soldiers,  though  in  Time  of 
Peace,  are  likewife  within  the  Statute  of  7 
Hen .  7.  Cap.  1.  and  3  Hen.  8.  Cap.  5.  it 
they  take  any  preft  Money  to  ferve  the  King 
upon  the  Sea,  or  upon  the  Land,  or  beyond 
the  Sea,  and  fhall  defert  the  Sendee  *,  but 
that  is  inquirable  according  to  the  Courfe  ot 
the  Common-Law,  where  if  the  party  fhall 
depart  without  Licence,  he  fhall  fuffer  Death, 
without  benefit  of  the  Clergy. 

X.  If  fuch  Perfons  fhall  fo  defert  the  Ser-  Non  folis  Jud- 

vice,  it  hath  been  a  Queftion,  whether  aprivate  bus aliifque po~ 

Perfon,  tentibus  inna - 
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fci  folet ,  atque 
immorari  bene 
agendi  propoji- 
t  urn, fed  cuique 
volenti  &  licet 
ho?iejlum  ejl 
ejus  qua  ‘uiuit 
Reipublicce 
tnalis  commo¬ 
ner  i,  &  publi- 
cas  utilitates 
profuisniribus 
prcmonere . 
Fide  Grotium 


Perfon,  under  the  fame  obedience  meeting 
with  fuch  a  Deferter,  might  not  put  him  to 
death ;  it  hath  been  conceived  that  he  might, 
and  the  a£t  is  lawful,  and  the  party  that  days 
him  hath  a  true  Right  before  God,  as  impu¬ 
nity  before  Men  :  But  that  is  to  be  under¬ 
stood  partly  by  the  Words,  and  partly  by  the 
Letter  of  the  Law :  For  if  the  Law  gives  in¬ 
dulgence  to  Pafiion,  it  takes  away  human  Pu- 
nifhment,  and  not  the  Fault;  as  in  cafe  an 
Hulband  kills  an  Adulterous  Wife  or  the 


/.  2.  c.  io.  Adulterer  *  in  the  A£t ;  moft  certain  it  is  a 
#  That  is  as  to  Provocation  in  the  higheft  nature,  and  will 

C/J«y  and  fo  Juftify the  slaYer  :  But  ^  Law  refpedt  the 
it  was  ruled  Danger  of  future  Evil,  by  delay  of  Punilh- 
by  all  the  ment,  it  is  conceived  to  grant  right  and  pub- 
judges  in  B.  lick  power  to  a  private  Man ;  fo  that  he  is 

^  the  Cafe  not  *n  t^ie  capacity  of  a  private  Man. 

of  one  Manning,  found  fpecially  at  Surrey  Affizes  before  Mr.  Juftioc 
Twi/den ,  who  flew  the  Adulterer  in  the  very  Aft.  Vtntr.  158,  159, 
Kel.  137.  pi.  4.  T.  Raym.  21 2.  2  Keb.  Rep .  829.  pi.  49.  Fojl.  Cr. 
Law,  296.  Hawk.  PI.  Cr.  82.  jbl.  36.  Vide  Augult.  de  Cinit .  Dei 
citatum.  C.  quicunque  caufa.  23.  qu.  8. 

An.  Eliz.  And  upon  that  very  Reafon  Queen  Eliza - 
tt.  74.  .  fretjj  denied  the  conftituting  of  a  Conjlable ,  for 
the  Trial  of  Sir  Francis  Drake ,  who  (truck 

off  the  Plead  of  Doughty ,  in  partibus  tranf- 
marinis . 


XI.  Hence  it  is,  that  every  Man  hath  a  Li¬ 
cence  given  him  to  oppofe  force  againft  plun¬ 
dering,  and  pillaging  Soldiers:  And  the  next 
the  fublequent  Law  about  Deferters  faith, 

tit  *  uando'li  wien  know  they  have  a  power  given  them 

cea^unicuique.  publick  Robbers  and  Deferters  that  run 

from  their  Colours ,  and  all  are  Minifters  of  Re - 
venge ,  for  the  quiet  of  all ;  to  this  purpofe  is 
that  of  Tertullian ,  againft  Fray  tors  or  publick 
Enemies  every  Man  is  a  Soldier:  And  herein  dif- 

,v  -  ’  fers 
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fers  the  right  of  killing  of  Exiles  and  Out¬ 
laws,  or  thofe  whom  they  call  Banditoes,  from  It  was  in  force 
thofe  kind  of  Laws  •,  becaufe  there  proceeds  '^England  till 
a  fpecial  Sentence,  the  Judgment  of  Banifh-  ^beginning 
mentor  Outlawry  being  promulgated;  butot-^  3> 
here  a  general  Edi£t,  the  Faft  being  evident,  Co.  Litt.  128. 
obtains  the  force  of  a  Judgment  or  Sentence  A  12  H.  4./; 
pronounced  ;  the  Judgment  of  the  latter  muft  J’,5* 3 \  6‘ 

F  j.  ,  ^P  T  ,  •  ,  fol.  3.  Mir.  c , 

be  according  to  the  Civil  Law,  which  yet  re-  4  4 

mains  ftill  in  force,  as  to  the  Trial  of  fuch 
Deferters  ;  which  Impunity  for  fuch  killing 
feems  allowed  of  at  this  day  by  that  Law. 

XII.  Cafes  relating  to  the  Jurifdi&ion  of 
the  Admiralty  as  to  Matters  fueable  there,  or 
at  the  Common  Law. 

The  Trial  fhall  be  where  the  Original  Con-  ^  .  ,  , 

trad  is  made,  which  if  in  England,  tho*  the  tbe  Original 
fubiequent  Matter  to  be  done  be  upon  the  Contract  a- 
Sea,  the  Trial  fhall  beat  th  t  Common  Law.  rifes- 
But  if  the  Contrail,  and  what  is  to  be  done  all 
of  it  is  beyond  Sea,  it  cannot  be  tried  at  Law 
here,  but  in  the  Admiralty  ;  but  if  part  be  to 
be  done  here  and  part  beyond  Sea,  fo  as  it  ii 
mixed,  then  it  fhall  be  tried  at  Law.  As  an 
Aftion  upon  the  Cafe  upon  a  Policy  of  Af* 
furance  made  at  London ,  that  a  Ship  fhall  fail 
from  Melcomb  Regis  in  the  County  of  Dorfct 
to  Abville,  in  France,  fafely,  &c.  And  the 
Plaintiff  declared,  that  the  Ship  in  failing  to¬ 
wards  Abville,  viz.  in  the  River  of  Soame  in 
France,  was  arrefted  by  the  King  of  France , 

&c.  and  the  lffue  was,  whether  the  Ship  was  fo 
arrefted  or  not ;  the  Trial  was  by  FJifi  Prius 
in  London,  and  refolved  to  be  well  brought, 
tho’ 5 twas objected,  that  this  lffue  arifing  merely 
from  a  Place  out  of  the  Realm,  could  not  be 
tried  at  Law,  for  the  Affumpfit  being  at  Lon¬ 
don  was  the  ground  and  foundation  of  the 

Vol.  I,  L  Action, 
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Action,  and  therefore  lhall  be  tried  here,  for 
otherwife  it  could  not  he  tried  at  all.  Cited 
in  Dowdale' s  Cafe,  6  Rep .  47.  b.  Godbolt  76. 
and  204. 

And  fo  if  the  Contradt  be  made  at  Land, 
tho’  beyond  Sea,  the  Trial  lhall  be  at  Law, 
tho’  what  is  to  be  done,  be  all  of  it  beyond 
Sea,  by  laying  the  Contract  made  at  a  Place 
in  England ,  as  in  Bourdeaux  apud  IJlington  in 
Com.  Middlefex.  So  is  the  Cafe  of  Slaney  and 
Clobery  againft  Cotton ,  where  the  Plantiff  fued 
the  Defendant  in  the  Admiralty  Court  upon  a 
Promife  made  in  Barbary ,  to  fail  from  Sir- 
borona  in  Barbary  to  Ricumpta  in  Brazil \ 
&c.  upon  fuggeftion  that  the  Contract  was 
made  in  London ;  Prohibition  was  granted : 
For,  by  Jones,  the  performance  of  the  confi- 
deration  does  not  give  the  Adlion  without  the 
Contraft,  and  this  was  made  at  Land,  tho* 
beyond  the  Seas,  which  may  be  fuppofed  to 
be  done  in  a  place  in  England.  2  Rolls  Rep . 
486.  See  Yucker  and  Caff’ s  Cafe  in  the  fame 
Book  492,  and  497,  and  2  Brow.  10,  n. 
Matters  be-  A  Contract  was  made  at  Newcaftle ,  that  a 

triable  In  Tn  ^ip  fhcnild  fail  from  Yarmouth  to  Amfterdam , 
inferiorCourt  Debt  was  brought  upon  this  Contraft,  in  the 
Court  of  Newcaftle  \  adjudged,  that  the  Ac¬ 
tion  would  not  lie  there,  being  a  limitted 
Jurifdidlion,  which  fhall  not  haveconufance  of 
any  matters  done  in  partibus  tranfmarinis ,  but 
only  the  Courts  at  IVeftminfter ,  March's  Rep.  3. 

Prarmunirei or  L  one  Libel  in  the  Court  of  Admiralty  for 

fuing  in  the  a  thing  done  upon  the  Land,  and  it  appear- 
Admiralty.  eth  upon  the  Libel,  that  the  thing  was  done 
upon  the  Land,  and  theynotwithftanding  that 
hold  Plea  of  it,  a  Praemunire  lyeth  upon  it; 
but  if  the  fame  do  not  appear  within  the  Libel, 
then  it  is  not  within  the  13  of  R.  2.  c.  5.  and 


15  of  R.  2.  c.  3.  but  a  Prohibition  fhall  only 
iffue,  2  Leon  183. 

The  Admiralty  hath  Jurifdiftion  of  Plot-  a  J  -J-alry 
zam.  T refill  an  againft  Jones,  2  Keble  3  61.  hath  Juriidic, 

A  Dutch  Ship  was  broken  bv  a  great  Tem-  ti011  Flot- 
peft  in  a  Creek  of  the  Sea,  Infra  Corpus  Comi-  fim'  - 
tat  us  de  Dorfet ;  the  Sailors  upon  pretence  that  the  A^miraN 
the  Goods  in  the  Ship  were  bona  peritura ,  ty. 
procured  a  Commiftion  of  Sale  out  of  the  Ad¬ 
miralty-Court  to  fell  them  ;  and  the  true 
Owners  to  prevent  fuch  Sale,  brought  a  S11- 
perfedeas  ;  and  upon  (hewing  the  Libel  to  the 
Court,  a  Prohibition  was  granted,  (r.)  Be- 
caufe  the  Caufe  of  Aftion  accrued  infra  Cor¬ 
pus  Comil  at  us.  (2.)  Becauie  the  Sale  of  the 
Goods  was  good,  as  bona  peritura .  Culmer 
againft  Brand.  2  Sid.  8  1 . 

One  having  taken  a  Ship  as  Prize,  which  unjurt  Sen- 
had  bona  peritura,  entered  into  a  Recognizance  ten  cc  in  the 
with  fureties  before  the  Judges  delegate,  to  Admiralty 
bring  the  Money  railed  by  Sale  of  the  Goods  |vn<\re  thc7 
in  the  Admiralty-Court  before  fuch  a  day,  if  Con  a 
they  upon  a  Plaint  there  depending  did  not  no  Caufe  for 
adjudge  the  Ship  and  Goods  to  be  lawful  ^Prohibition, 
Prize,  which  they  adjudged  lawful  Prize;  and 
after  at  another  time  cited  the  Ow  ner  before 
the  Judges  of  the  Admiralty,  and  for  his  not 
coming  and  bringing  the  Money  at  the  day, 
they  threatned  to  fue  Execution  againft  the 
Bail  or  Sureties  who  were  Merchants  of  Lon* 
don ,  TV  1  •’  ’  *  ..... 
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a  Caufe  of  Prohibition.  As  if  Tithes  which 
in  verity  are  paid,  are  found  not  paid  in  the 
Spiritual  Court,  yet  a  Prohibition  lies  not, 
and  here  the  Judges  Delegate  have  foie  Power 
upon  this  Recognizance,  to  make  Execution 
or  defeat  it. 

The  Corporation  of  Trinity -Houfe,  under 
pretence  of  Letters  Patents  from  Queen  Eli¬ 
zabeth ,  for  the  ballalting  of  all  Ships  within 
the  Bridge  of  London  and  the  Sea,  and  that 
no  Ship  ftiould  take  Ballaft  of  any  other  but 
of  them,  fued  one  Boreman  (a  Dutch  Man) 
in  the  Admiraltyfor  taking  Ballaft  of  another, 
within  the  Place  aforefaid.  Per  Curiam  the 
Place  being  alledged  to  be  at  Ratcliffe ,  a  Pro¬ 
hibition  was  granted  *,  refolved  that  the  Let¬ 
ters  Patents  were  void,  for  that  thereby  a 
Charge  is  raifed  upon  the  fubjedt  for  the  pri¬ 
vate  gain  of  the  Houfe,  for  they  would  not 
ballaft  a  Ship  under  2d.  per  Ton. 

In  the  Cafe  of  Sir  Richard  Hawkins ,  Vice- 
Admiral  of  the  County  of  Devon ,  who  was 
profecuted  in  the  Star-Chamber ,  for  abetting 
and  comforting  Hull ,  and  other  notorious 
Pirates.  It  was  there  refolved,  that  by  the 
Common  Law  the  Admirals  ought  not  to 
meddle  with  anything  done  within  the  Realm, 
but  only  with  things  done  upon  the  Sea ;  and 
alfo  by  the  Statute  of  13^.2.  St .  1 .  c.5.  2  H.  4. 
c,  II. 

It  was  likewife  refolved,  that  the  faid  Sta¬ 
tutes  are  to  be  intended  to  hold  Plea,  and  not 
of  a  power  to  award  Execution ;  for  the  Judge 
of  the  Admiralty,  notwithftanding  thefe  Sta¬ 
tutes,  may  do  execution  within  the  Body  of  the 
County, 

The  Court  of  Admiralty  is  not  a  Court  of 
Record,  becaufe  they  proceed  there  according 
to  the  Civil  Law,  •  Where 
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Where  one  admits  the  Jurifdidtion  of  the 
Admiralty  by  pleading  there ;  no  Prohibition 
fhall  be  granted.  Jennings  againfl  Audley , 
2  Brow .  30.  12  Rep .  77.  Therefore  on  Mo¬ 
tion  for  a  Prohibition  in  a  Suit  for  Seamen’s 
Wages,  there  the  Suggeftion  was,  that  the 
Court  below  refufed  to  allow  the  Defendant’s 
Allegation  ;  that  the  Place  where  the  Plain¬ 
tiffs  entitled  themfelves,  was  not  a  Port  of 
Delivery :  This  is  no  Foundation  for  a  Pro¬ 
hibition  ;  if  any  thing  it  muft  be  an  Appeal. 

Cradock  bought  divers  Things  within  the 
Body  of  the  County,  which  concerned  the 
furnifhing  a  Ship,  as  Cordage,  &c .  the  Ven¬ 
der  fued  him  in  the  Admiralty  Court  ;  a  Pro¬ 
hibition  was  granted,  2  Brew.  37.  Cradock' s 
Cafe,  Owen  122.  3  Keble  552.  Merry  weather 
againft  Mountford. 

Note ,  No  Appeal  from  the  Admiralty  be¬ 
fore  a  Definitive  Sentence.  Lord  Ray¬ 
mond,  1248. 

The  Defendant  being  Mafter  of  a  Ship  of 
which  the  Plaintiff  was  Owner,  the  Ship  was 
taken  by  Pirates  upon  the  Sea,  and  to  redeem 
himielf  and  the  Ship,  he  contracted  with  the 
Pirate  to  pay  him  50/.  and  pawned  his  Per- 
fon  for  it;  the  Pirate  carried  him  to  the  Ifle 
of  Stilly,  and  there  he  paid  it  with  Money 
borrowed,  and  gave  Bond  for  the  Money 
at,  his  Return  ;  alter  the  Redemption  both 
ol  the  Ship  and  himfelf,  he  fued  in  the  Admi¬ 
ralty  for  the  50  /.  and  had  a  Sentence  for  it, 
and  thereupon  a  Prohibition  to  the  Admiralty 
was  prayed  but  denied,  becaufe  the  Original 
Caufe  began  upon  the  Sea,  and  whatever  fol¬ 
lowed  was  but  acceffory  and  confequential. 
Hard.  183.  Prohibition  was  granted  to  the 
Admiralty  Court  on  the  2 2d  and  23d  Ca.  2. 
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cap.  2  6.  Sell.  11.  in  Suit  there  for  the  For¬ 
feit  of  a  Ship  on  felling  Wares  in  Ireland  with¬ 
out  breaking  Bulk,  being  put  into  Ireland 
from  America ,  by  contrary  Winds,  this  being 
triable  in  the  Plantations  or  any  Court  of  Re¬ 
cord  in  IVeftminfier .  Pidgeon  con.  Trent,  3  Ke- 
lle  6 40,  647,  651.  (Vide  Librum.) 

A  Mailer  of  a  Ship  agreed  with  certain 
Merchants  concerning  a  Voyage,  and  received 
Orders  from  them  to  lay  in  Provifions  of 
Meat  and  Drink,  and  to  provide  Mariners* 
&c.  and  after  the  Voyage  was  finilhed,  the 
Merchants  refufed  to  pay  the  Mafter  of  the 
•Ship  what  they  had  agreed  for,  upon  which 
he  libelled  againft  them  in  the  Admiralty ; 
Prohibition  was  granted  upon  the  Statute  of 
2  R.  2.  cap.  3.  the  Contraft  being  upon 
Land,  and  denied  the  Cafe,  Hill.  8.  Ca .  1. 
Cro .  296.  which  faith,  that  when  a  Thing  is 
in  its  Nature  Maritime,  as  in  the  Cafes  of  Ma¬ 
riners  Wages,  the  Admiralty  fhall  have  the 
Conufance  of  it.  Woodward  againft  Bonithan , 
T.  Raymond  3 .  and  3  Levinz .  60.  Coke  againft: 
Cretcher,&Q.  2  Vent,  j  8 1 . 

If  a  Contract  or  Obligation  be  made  upon 
the  Sea,  yet  if  it  be  not  for  a  Caufe  Marine, 
the  Suit  upon  this  fhall  be  at  Common  Law , 
notin  the  Admiralty,  Hob .  11. 

If  the  Original  Contract  be  made  at  Sea, 
on  a  Marine  Caufe,  and  after  reduced  into 
Writing  at  Land,  the  Common-Law  not  Ad¬ 
miralty,  fhall  have  the  Conufance.  Hob%  79, 
212.  P amer  againft:  Pope . 

If  a  Charter-Party  be  made  in  England  to 
do  certain  things  in  divers  Places  upon  the 
Sea,  tho5  that  no  Aft  is  to  be  done  in  Eng¬ 
land,  but  all  upon  the  Sea,  yet  no  Suit  fhall 
be  in  the  Admiralty  for  Non-performance  of 
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the  Agreement ;  for  the  Contract  is  the  Origi-  Common 
nal  and  is  out  of  their  Jurifdiddon,  and  where  Law  po¬ 
part  is  triable  at  Common-Law ,  and  part  in  ferrec** 
the  Admiralty ,  the  Common-Law  fhall  be  pre¬ 
ferred.  Maldonado  and  Slaney,  1  Roll.  Abr . 

532>  533- 

A  Contradt  laid  to  be  made  infra  finxum  &  2  Lord  Ray- 
refluxum  Maris,  & c.  is  well  enough  laid  to 
give  the  Admiralty  a  Jurifdiddon  :  It  was 
upon  the  high  Seas,  when  the  Water  was  at 
High- Water-Mark  •,  and  it  might  be  at  Land 
when  the  Water  was  at  Low- Water-Mark. 

In  that  Cafe  there  is  Divifum  hnperium  be¬ 
tween  the  Common-Law  and  Admiralty  Juril- 
diddon. 

It  was  moved  for  a  Prohibition  to  die  Ad-  Prohibition 
miralty ,  becaufe  the  Libel  was  to  execute  a  to  the  Admi- 
Sentence  of  the  Alcade,  which  is  the  Admiralty  raItJ.  ^or  Pr°- 
at  Malaga  in  Spain,  upon  a  thing  done  within  ^ 

a  Port  there,  and  after  a  Rule  for  a  Prohibi-  interlocutory 
tion  nifi,  5twas  moved  that  no  Prohibition  Sentence  of  a 
fhould  be,  for  tho’  this  Court  will  not  exe-  ^?rciSn  Ad- 
cute  the  Sentences  of  any  Foreign  Court,  in  mlra  ty‘ 
as  much  that  it  is  governed  by  a  difdndt  Law, 
yet  thefe  of  the  Admiralty  may ,  and  this  in 
their  ufe  to  do  fo,  for  this  that  all  the  Admi¬ 
ralty  Courts  in  Europe  proceed  by  the  fame 


in  the  Principal  Cafe,  it  appears,  that  the 
Sentence  was  not  Definitive,  but  Interlocu¬ 
tory,  concerning  a  Matter  that  founds  as  an 
Addon  upon  the  Cafe,  and  no  Sum  fet  and 
alfo  the  Alcade  is  not  as  an  Admiralty  there, 
and  for  this  a  Prohibition  was  granted.  Ju- 
rado  and  Gregory,  1  Sid.  418.  1  Levinz .  267. 
1  Vent.  32.  and  2  Keble  51 1.  610. 

L  4 


Law,  viz.  the  Civil-Law,  and  Wibrel  and  Ro.Ab.  530 
Wiaf  s  Cafe  5.  Ja.  was  cited,  to  be  adjudged  A;-  ‘2* 
accordingly.  But  upon  Reading  the  Libel  a-yM'  4/ 


Motion 
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^  \  f 

Refcous^nd  Motion  for  a  Prohibition  to  the  Admiralty , 
C?“W  for  that  they  libelled  againft  one  for  refcuino1 
tna  c  tlue*  a  Ship,  and  taking  away  the  Sails  from  one 
that  was  executing  the  Procefs  of  the  Court, 
againft  the  laid  Ship,  and  for  that  in  the  pre¬ 
fence  of  the  Judge  and  Face  of  the  Court,  he 
a fiaul ted  and  beat  one,  and  fpake  many  op¬ 
probrious  Words  againft  him.  Now  feeing 
that  thefe  Matters  were  determinable  at  Law, 
the  Ship  being  infra  Corpus  Comitatus ,  and  they 
could  not  adjudge  damages  to  the  Party,  or 
Fine  or  Imprifon,  a  Prohibition  was  prayed, 
but  denied,  for  they  may  punifh  one  that  re¬ 
fills  the  procefs  of  their  Court,  and  may  fine 
and  imprifon  for  a  contempt  tho’  they  are  no 
Court  of  Record ;  but  if  they  fhould  proceed 
to  give  Damages,  they  would  grant  a  Prohi¬ 
bition  quoad  that.  Sparkes ,  &c,  againft  Mar- 
tyn.  1  Vent.  i.  The  fame  Doftrine  Lord 

Raymond's  Reports,  44 6.  and  1  Vent,  is  there 
cited.  ,  . 

Goods  taken  A  Prohibition  prayed  to  the  Admiralty , 
by  Piracy,  where  there  was  a  Libel  for  a  Ship  taken  by 

Ih&flmlT  Pirates’  .and  carried  to  T unis  and  there  fold. 
Land.  f°r  tkat  k  d^d  not  appertain  to  the  Court  to 
Yelnj.  133,  try  the  Property  of  the  Ship  being  fold  upon 
173.  Hard.  Land.  Curia  in  regard  it  was  taken  by  Pi- 
*20,  rate?>  k  is  originally  within  the  Admiral  Jurif- 

2  shun .  260.  and  continues  notwithstanding  the 

2  Leu.  23.  Sale  afterwards  upon  the  Land.  Otherwife 
*  Vef  l73^r  where  the  Ship  is  taken  by  Enemies,  for  that 

SXIVP‘  X*  alters  the  ProPerty-  Contrary  to  my  Lord 
Hobart  in  the  SpaniJfj  Ambaffador’s  Cafe  78. 
1  Vent .  308.  Cro.  Eliz.  68 5. 

Ships  found  If  Ships  or  Boats  are  found  on  the  Sea  or 
atS<ra  upon  the  Coaft,  without  any  Living  Creature 
j .aft  e  mi  therein,  and  no  Man  claiming  the  fame  with¬ 

in  a  Year  and  Day,  the  finder  formerly  ufed 
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to  have  one  Moiety,  and  the  Prince  the  other 
Moiety,  but  now  5tis  left  to  the  difcretion  of 
the  Admiral  what  the  finder  fhall  have  for  his 
Travail,  Charges,  Danger.  And  if  the  finder 
conceal  fuch  Goods,  whether  belonging  to 
the  Ship,  as  Anchors,  Timber  or  other 
Goods,  he  fhall  not  only  lofe  his  Part,  but  be 
fined  at  the  Will  and  Pleafure  of  the  Admiral. 

If  Whales  or  other  regal  Fifh,  Ships,  or  Royal  Fifli 
Boats,  without  any  living  Thing  in  them,  be  Deodands' 
driven  by  force  of  Wind  or  Waves  only,  to 
any  Coait  or  Land,  then  all  doth  belong  to 
the  Admiral,  Lex.  Mercat.  120. 

See  more  of  this  Matter,  4  Infl.  134,  CtV. 
of  the  Court  of  Admiralty.  1  Roll.  Abr.  5 28, 

&c.  Title  Admiralty. 

After  Sentence  in  the  Admiralty  Court  for  Trover  after 
the  feizing  of  a  Ship,  Trover  and  Converfion 
at  Law  will  not  lie,  Beake  contra  Tyrrell^ 

3  Mod.  194.  Carth .  31. 

Hatchinjon  killed  one  Colfon  in  Portugal ,  Acquittal  of 
and  was  acquitted  there  of  the  Murder,  the  Murderinthe 

Exemplification  of  which  Acquittal  he  pro-  f ForeT^  *** 
duced  under  the  Great  Seal  of  that  Kingdom,  Kingdom,  he 
which  by  the  Opinion  of  all  the  Judges  was  fhall  not  be 
fuch  an  Acquittal  by  their  Law,  that  he  could  tned  again 
not  be  tried  here  again.  ere* 

The  Admiralty  hath  not  Jurifdidtion  of 
Wrecke.  5  Rep.  106.  2  Injl.  167.  4  Injl.  154. 

1 5  R»  2.  c .  3* 

Cafe  upon  the  Statutes,  13  R.  2.  c.  5.  15  Cafe  for  fue- 

R.  2.  c.  3.  and  2  H.  4.  c.  1 1.  for  fueing  in  Admiral^ 
the  Admiralty  for  matters  done  upon  the  Land,  for  matt^L 

and  declared  that  the  Plaintiff  was  going  at  Land, 
from  the  Port  of  London ,  with  his  Ship  laden  See  Andr. 
with  Merchandizes,  and  that  the  Defendant  23!-  2  ^tra% 
brought  a  Suit  in  the  Admiralty  to  ftay  the  I09^ 

Ship,  till  caution  fhould  be  given,  that  flie 

ihould 


i'l 
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Ihould  not  traffick  with  Infidels,  within  the 
Limits  of  the  Charter  of  the  Eafi-  India  Com¬ 
pany  ;  and  that  they  procured  the  Ship  to  be 
arrefted  by  Procefs  of  the  Admiralty ,  and  to 
be  detained,  by  which  the  Plaintiff  loft  the 
Profit  of  his  Voyage-,  upon  not  guilty  plead¬ 
ed,  a  Special  V erdift  was  found,  viz,  they 
found  the  Charter  of  the  Eaji-India  Company 
of  13  Car.  2.  by  which  they  are  incorporated, 
and  had  the  foie  Trade  to  the  Eajl- Indies, 
granted  to  them,  with  a  Prohibition  to  all 
others  to  traffick  with  Infidels  there  upon  pain 
of  Forfeiture  of  Ship  and  Goods,  and  that 
the  Plaintiff  had  prepared  a  Ship  and  Goods 
to  go  to  the  Eaji-Indies  to  traffick  with  Infidels 
within  the  Limits  of  the  Eaji-India  Company ; 
upon  this  they  petitioned  the  King  in  Council 
to  ftay  the  Ship,  where  an  Order  was  made  to 
the  Admiralty  to  ftay  the  Ship  by  their  Procefs, 
which  iffued  accordingly,  and  the  Ship  was 
ftaid,  prout,  &c.  all  which  was  done  by  the 
Defendants  as  Agents  of  the  Company,  and 
they  as  Agents  paid  the  Fees  of  the  Profecu- 
tion,  and  if  guilty.  Damages  for  the  Plaintiff  fa 
duplo  1500/.  fo  upon  Arraignment  judgment 
for  the  Plaintiff,  and  on  Error  affirmed. 
Sands  againft  Sir  Jofiah  Child  and  others.  3 
4.  btji.  138.  Levinz  351.  4  Mod.  iy6.  Carth.  294.  Alike 
Cafe,  1  Vent.  47.  1  Mod.  1 8.  2  Keb.  604. 
Horne  againft  Ivie. 
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Of  Dominion  eftabliChed  by  Treaties  of 
Alliance  in  general. 

I.  Of  'Treaties ,  their  ends. 

II.  Of  the  ?natters  confiderable  in  the  making  of  them , 
and  how  the  Overtures  are  made . 

III.  Of  the  various  Sort  of  Treaties ,  and  firfi  of 
thofe  by  interview . 

IV.  Of  the  pretexts  generally  made  to  obtain  fuck 
Treaties. 

V.  Of  Princes  equals  the  honour  is  to  be  paid  by  him 
in  poffeffion 

VI.  Of  Treaties  by  Princes  unequal . 

VII.  Of  Treaties  fecret  and  open . 

VIII.  Of  Things  requifitc  for  Princes  during  fuch 
Treaties. 

IX.  Of  Places  proper  for  Treaties . 

X  Princes  where  obliged  to  treat  per  finally,  and 
where  not. 

XI.  Deputies ,  their  demeanor  generally  confidered  in 
Treaties. 

XII.  Of  the  Claufis  generally  to  be  confidered  in  Trea¬ 
ties  general  and  particular. 

XIII.  Of  the  nature  of  Treaties  generally  confidered 
as  to  their  ends ,  and  where  they  determine  by  the 
Death  or  Difpoffejfon  of  a  Prince ,  and  where  not. 

XIV.  Of  Treaties  to  what  end ,  and  how  they  have 
been  firengthened  in  England. 

XV.  Of  the  Caufis  ordinary  procuring  fuch  Leagues. 

XVi.  Of  Leagues  by  way  of  Mediation y  tending  to 

the  procuring  of  a  general  Peace  with  JVarranty. 

XVII.  Conft derations  on  Leagues  defenfive  and  offen- 
•  five^  and  of  the  Advantages  and  Dij advantages 
thereof  in  reference  to  the  Eft  ate  confederate. 

XVIII.  Leagues  defenfive  conjlrued  offenjive  in  fa¬ 
vour  of  the  Opprefi. 

XIX.  Contribution ,  the  difficulty  in  regulating  the 
fame  to  the  fatisfattion  of  the  Pcrjons  interefed . 

XX.  Of  Leagues  concluded  by  Deputies ,  and  the  Dif¬ 

ficulties 
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ficultiesufed  to  delay ,  by  which  defigns  may  fecreth 
he  carried  on .  •  J  J 

XXI.  Confiderationhad  on  Leagues  made  for  carry¬ 
ing  on  fome  particular  Enter  prize. 

vvlJr  that  generally  occafiona  Rupture. 

AA111.  Of  the  Obligation  on  Confederates  in  reference 
to  mutual  Succours. 

XX*Y-  did  granted  to  particular  and  common 
Allies  when  invaded  by  one  another,  and  of  Protec¬ 
tion  granted  a  People  when  opprejjed ,  whether  Aid 
to  fuch  may  be  confident  with  a  League. 

XXV.  mether  the  Oath  taken  for  the  Performance 

of  the  League  be  perfonal ,  or  binds  the  Succe (Tor 
and  of  the  Interpretation  of  the  fame.  ^ 

XXVI.  Of  Leagues  made  with  Princes  when  driven 

out  of  their  Countries ,  whether  they  remain  valid 
and  firm. 

XXVW.  Whether  Leagues  may  be  entred  into  by 
Chrifiian  Princes  with  Infidels. 

I-  ^  9  TREATIES  are  occafioned  by  a  wife 
JL  and  prudent  Care  of  infpe&ing  the 
Motions  of  Neighbours  and  of  their  Affairs, 
the  which  are  generally  reduced  to  thefe  three 
Heads,  upon  the  Considerations, 

i .  How  a  Prince  fhould  govern  himfelf 
with  his  Neighbours. 

i  2.  In  gaining  a  Credit  among  them,  and 

-  t0  have  a  part  in  their  Deliberations. 

3.  Is  the  main,  which  is  to  pierce  into 
his  Neighbours  Defigns ;  for  thofc 
Centers  being  dilcovered,  a  Prince 
eafily  knows  how  to  draw  his  Lines. 

II.  In  Treaties,  the  firft  thing  to  be  confi- 
dered  is  the  manner  of  making  the  Overture  •, 
and  therefore  it  may  fo  happen,  that  of  two 
Princes  who  are  Enemies,  the  one  will  not  feek 
unto  the  other  for  an  Accord  ;  therefore  the 
general  Medium  is,  that  the  motion  be  pro¬ 
pounded  by  fome  greater  Prince,  or  by  fome 

Neighbour 
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Neighbour  that  is  a  Friend  to  both,  and  fome- 
times  the  Minifters  of  two  Princes  meeting  *  *  Argent on 
accidentally,  if  they  be  employed,  yet  pro-  ^<JaS^’"d 
pound  an  Accommodation.  When  a  Prince  0'f  Mantua 
or  State  is  exafperated  with  another,  and  hav-  meeting  at 
ing  gotten  an  Advantage,  will  often  refufe  to  Creal  Carra- 
treat  any  where  but  in  his  own  Country,  nor  <^>tocon^01® 

that  unlefs  firft  fought  to  by  a  fubmifiive  Re-  Jers  names  for 
queft,  as  by  Letter,  £s?c.  So  they  of  f  Hoi -  the  Death  of 
land  and  Weft-Friezeland ,  confidering  the  mi-  the  Marquefs 
ferable  Diftrefs  and  incorrigible  Diforders  °f  ^adeT^’ 
their  People,  did  fubmit  thus  to  confefs  their  Overture  for 

Errors.  •  '  7  the  Treaty  of 

Peace  betwixt  Charles  the  Eighth  and  Lewis  Sforfe. 

f  March  8,  1653,  by  order  of  thofe  States,  fubfcribed  Herbert  Van 
Beaumont ,  and  afterwards  by  a  Letter  from  the  States  General ,  praying 
a  Neuter  Place,  April  30,  1653,  then  by  a  Petition  fg  June  after. 
Leo  ab  Aitxma ,  fol.  817,  818,  825. 

III.  Treaties  are  afted  either  by  the  inter¬ 
view  of  Princes,  or  by  perions  fufficiently 
commifiionated  for  that  purpofe. 

Thofe  that  are  by  interview,  have  been 
often  difapproved,  though  often  praftiled  *, 
but  that  depends  rather  on  the  Eftate  of  Af¬ 
fairs,  and  the  conformity  and  diverfity  of  Ho¬ 
nours,  and  manner  of  living  of  the  Princes, 
and  their  People,  than  of  the  interview ;  that 
of  Lewis  the  Eleventh  with  Duke  Charles  of 
Burgundy ,  and  of  the  fame  King  with  Eward 
the  Fourth  of  England  paft  fairly  :  And  in  all 
fuch  Treaties  they  govern  themfeives  in  refe¬ 
rence  to  their  fupplies,  according  to  the  Con¬ 
fidence  which  they  repofe  in  each  other.  |]  But  j|  Jugurth* 
thofe  interviews  of  Princes  have  ever  been  ob-  taken  by  his 


Fathcr-in- 
Law  Boccbt/Sf 
^  ’  and  delivered 

but  by  the  abfolutenefs  of  their  Power  :  So  to  the  R0- 
that  he  that  is  fupreme  and  independant  in  mans-.  Chat !r> 
his  own  Country,  counteth  himfelf  equal  to  _Scvcnth 

*  7  ^  of  F ranee,  at 


ferved  dangerous  •,  for  Princes  meafure  theii 
quality  not  by  the  extent  of  their  Dominions 


any 
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a  perfonal  any  other  prince,  how  great  foever.  Per- 

th^Duke  of  c^ance  f°me  youthful  Kings  may  difport  and 
Orleans,  flew  folace  themfelves  in  one  another’s  Company, 
the  Duke  whilft  yet  Pleafure  is  all  the  elevation  of  their 

Soverei  \  Soi?ls  ;  but  when  °nCe  t,ley  grow  fen^lbIe  of 
Prince. ^  their  own  Greatnefs,  ( a  Leffon  they  will  quick- 

Mayer lib.  15.  ly  learn,  and  fhall  never  want  Teachers)  then 
Phi.  Comines,  emulation  will  be  betwixt  them,  becaufe  at 
Ub.  4.  cap.  10.  their  interview  they  cannot  fo  go  in  Equi¬ 
page,  but  one  will  itill  be  the  foremoft,  either 
his  Perfon  will  be  more  proper,  or  Carriage 
more  Court-like,  or  Attendance  more  Ac- 
complifhed,  or  Attire  more  Fafhionable,  or 
fomething  will  either  be  or  be  conceived  to 
be  more  Majeftical  in  one  than  the  other  : 
And  Corrivals  in  Honour  count  themfelves 
eclipfed  by  every  beam  of  State  which  fhineth 
from  their  Competitor ;  therefore  feme  hold 
the  beft  way  to  keep  great  Princes  together  is 
to  keep  them  afunder,  accommodating  their 
Bulinefs  by  their  Ambaffadors,  left  the  meet¬ 
ing  of  their  own  Perfons  part  their  Affeftions, 
RichardHove -  as  it  fell  out  between  King  Richard  of  England 
den  in  Rich.  1.  and  Philip  of  France ,  and  Maximilian  the  Fir  ft 
fol.  666.  and  j rj6wjs  tjlc  Twelfth. 

IV.  It  is  prefumed,  that  the  Perfonal  Trea¬ 
ties  of  Princes  are  not  for  matters  fmall  and 
trivial;  therefore  it  is  an  undoubted  Maxim, 
That  as  Jealoufies  may  be  increafed  among (l 
Neighbours ,  by  reafon  of  fuch  perfonal  inter - 
views,  fo  they  muji  find  out  fome  apparent  and 
important  pretext,  which  being  made  known  and 
publifhed  to  remove  the  Jealoufies  of  their  Neigh¬ 
bours ,  they  may  then  under  fuch  colour  and 
Jhadow ,  treat  the  moft  fecret  of  their  Affairs . 
So  Pope  Clement  the  Seventh,  under  the  bor¬ 
rowed  Pretext  of  a  general  Peace  and  League 
againft  the  Turks,  (which  founded  pleafingly 

""  in 
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in  the  Ears  of  all  Princes)  at  Marfeilles  con¬ 
cluded  the  Marriage  of  his  Niece  with  Henry 
the  Second  of  France . 

V.  But  if  of  two  Princes,  the  one  goes 
home  unto  the  other,  he  is  bound  to  do  him 
the  Honour  of  his  Houfe ;  and  if  the  Prince 
be  inferior  to  him,  he  commonly  fends  forth 
fome  of  the  principal  Officers  of  his  Court  to 
receive  him  •,  but  if  he  be  his  equal  in  Quali¬ 
ty,  as  being  both  Kings,  although  there  be 
fome  debate  betwixt  them  for  Precedence,  if 
he  come  firft  to  the  place  where  the  Treaty  is 
to  be  made,  he  muft  go  in  Perfon  and  not  by 
Proxy. 

In  the  Interview  that  was  between  Lewis  j£mmus 

the  Twelfth  and  Ferdinand  of  Arragon  at  Sa-  Paulus’s  Hi- 

vona  (which  then  belonged  unto  the  French  ftory 

King)  Lewis  the  Twelfth  at  the  approach  of  FJance’fn& 

Ferdinand's  Galley  (before  he  could  land)  en-  fjppjy  0f  the 

tered  into  it,  accompanied  only  with  his  Guard,  fame,  of  the 

to  teftify  his  confidence,  and  thereby  to  affure  hkc  oi  t,ie 

King  Ferdinand  of  that  which  he  had  promifed  Puke  °^0r' 

he  ffiould  find  in  him  ;  and  at  their  going  to  wards 

Land,  King  Lewis  left  the  Right-hand  to  XIL  upon  the 

Ferdinand ,  who  lodged  in  the  Caftle,  as  the  failure  ofiflue 

moft  honourable  Place,  and  himfelf  went  to  ,°P 
1  t%  •  sj  .7  LbarUi  the 

the  Bijhopnck .  8th. 

VI.  By  the  Laws  of  Treaties ,  when  two 
Princes  unequal  in  Quality  parley,  the  infe¬ 
rior  is  to  come  firft  to  the  place  of  Congrefs 
there  to  attend  the  Greater  ;  yet  the  contrary 
hath  been  moft  commonly  obferved  upon  this 
very  reafon,  that  he  that  is  lefs  ought  firft  to 
wait  on  the  Greater,  and  from  thence  go  to 
the  place  appointed  for  the  Parley  •,  and  this 
was  particularly  done  at  the  interview  of  Pope 
Clement  the  Seventh  and  Kins  Francis  the 

Firft, 
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Firfta  although  that  Marfeilles  were  in  the 
King’s  Subje&ion. 

VII.  Again,  Treaties  by  thofe  that  are  fuT 
ficiently  commiflionated  for  that  purpofe,  are 
to  ad  either  feqretly  or  openly.  Treaties 
clofe  or  fecret  are  ufually  made,  in  order  to  the 
compleating  or  fettling  of  Leagues  between 
two  Princes  or  States,  fometimes  by  enter¬ 
taining  him  with  whom  they  treat  under  fuch 
a  Pretext,  to  deceive  him  in  the  end  ;  at  other 
times  to  furprize  an  Enemy,  or  to  affure  a 
Prince  of  two  Enemies,  treating  with  one  fe¬ 
cretly,  the  other  openly,  and  the  like.  Thefe 
are  the  ordinary  Policies  among  Princes*  and 
-j-  So  Maximi-  wherewith  the  wifeft  of  Kings  f ,  and  the  mod 
lian  and  Fer+  knowing  Councils  have  been  deceived  and 
^Whaving  abufed  even  t0  acccpt  0f  a  Treaty,  when  at 

Tl  propo-  t*ie  ^ame  tlmc  Propofer  hath  no  other 
fed  a  third,  thoughts  than  to  betray  them  ;  the  Spaniards 
which  was,  have  been  famous  at  thefe  Projeds.  Memo- 
that  he  would  rable  was  that  defign  of  theirs  to  interrupt  the 

Im^edaf  League,  which  was  ready  to  be  made  between 
Crown  to  the  Princes  of  Italy  and  Pope  Clement  the 
him  ;  the  Re-  Seventh,  after  the  Battle  of  Pavia ,  propound- 

fen^to0^15  unt0  t^ie  Fope  t0  treat  and  accord,  the 
land  and  ap-  w^ich  not  only  hindred  the  League,  andftaid 
proved,  H.  8.  the  preparations  of  War  which  he  might 
is  to  come  to  make,  but  alfo  caufed  him  to  difcharge  the 
Aquifgrtme  Troops  which  he  had  drawn  unto  him  for  his 

Crown1,1 'ancT  So  Bourbon ,  General  of  the  Imperial 

Maximilan  is  Army,  entertained  the  Pope  with  an  accord, 

to  accompany  wnilft  his  Army  marched  to  the  Walls  of 
him  to  Rome  Rome% 

to  receive  the  ^irriT  t  t 

laft  Right  of  VIII.  Hence 

the  Imperial  Dignity,  and  having  given  him  the  Inveftiture  of  Milan , 
in  feodo  more  Imperial /,  then  in  poflelfion  of  the  French ,  and  in  en¬ 
mity  with  the  Houfe  of  Aufiria  :  All  things  being  thus  concluded, 
and  H.  8.  having  paid  the  Monies  agreed  on,  and  made  ready  his 
preparations.  Charles  the  Fifth,  and  Grandfon  of  Maximilian,  is  a 

rub 
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rub  in  this  League,  who  mull  be  firft  removed;  thereupon  the  old 
Fox  the  Emperor  fends  a  Propofa),  that  he  would  come  iirft  into  the 
Netherlands  to  take  off  his  Grandfon,  which  while  agitating,  he  ftrikes 
up  a  fecret  Peace  with  the  French  King,  and  fo  H.  8.  is  "betrayed  a 
third  time,  and  the  Agreement  refufed  to  be  complied  with.  Cotton 
^Treaty  of  Amity ,  fol.  gg. 

VIII.  Hence  it  is,  that  during  Treaties, 
be  they  open  or  fecret,  the  Princes  or  States 
concerned  in  them  muft  watch  the  more  care¬ 
fully*  have  the  diligenter  Eye,  and  by  all 
the  ways  imaginable  reinforce  their  ftrength, 
not  only  to  fruftrate  their  Enemies  of  all  hopes 
to  furprize  them,  but  to  the  end  the  Conlide- 
ration  of  their  Force  and  Opulency  may  put 
them  in  a  pofture  to  obtain  Conditions  of 
more  Advantage.  Befides,  it  is  an  undeni¬ 
able  Maxim,  that  no  treaty  muft  be  held 
Erm,  valid,  and  concluded,  unlefs  it  be  rati¬ 
fied  by  that  Prince  or  State  with  whom  the 
fame  is  made,  eipecially  if  it  be  with  a  Prince 
whom  they  detain  Prifoner ;  for  by  f  Law  f  Sacrament, 
the  force  by  the  which  he  hath  been  conftrain-  qAdem  <vos  te~ 
ed  to  promife,  will  at  leaft  difpenfe  with  him  n$rc<lui potuit% 
fo  far  as  to  re-advife,  if  not  to  break.  q“um, 

fojuo  Imperio pnvatus  &  captus  ipfe  in  alienam  veni/Fet  foteftatem r  Cu¬ 
rio  in  Caifar,  to  thofe  that  had  been  the  Soldiers  of  Domitius,  fo  fpake 
lib.  II.  de  Bello  Civil,.  Vide  Grot.  lib.  2.  cap.  it.  «  lS  JW 
Clement  the  Seventh  refufed  to  ratify  the  Treaty  with  Duke  Ferrara 
which  he  made  when  a  Prifoner.  faying,  That  it  was  a  dilhonourable 
thing  for  a  Man  in  Life  to  ratify  a  matter  done  in  his  Name  when 
dead,  not  confident  with  his  Honour  nor  Intered.  So  Francis  the 
Fird  excufed  himfelf  to  ratify  the  Treaty  of  Madrid,  upon  the  inhu  • 
mamty  doneto  him  by  the  permidion  of  Charles  the  Fifth,  they  bein<r 

EX' SiS” "*  <4 

IX.  Again,  as  in  the  Parlies  of  Princes, 

:he,place  where  the  Interview  is  to  be  made  is 
ray  confiderable  ;  fo  is  it  in  Treaties  which 
ire  tranfa&ed  by  Embaffadors,  Agents,  En¬ 
voys*  & c*  ft  it  be  to  compleat  a  Peace,  or 
ettle  a  League,  it  muft  not  be  too  far  from 
Vol.  I.  Pvd 
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the  Confederates,  but  at  fome  convenient 
place,  to  the  end  they  may  have  the  more 
fpeedy  Anfwers  from  their  Principals.;  but 
then  the  firft  is  always  to  be  in  fome  place 
Neuter,  or  fometimes  upon  the  confines  of 
Kingdoms  ;  for  that  it  is  neither  reafonable 
or  honourable  to  treat  a  Peace  in  the  Terri¬ 
tory  of  one’s  Enemy ;  but  the  latter  touching 
Leagues  may  be  any  where.  That  of  Ed¬ 
ward  the  Fourth  with  Lewis  the  Eleventh, 
was  in  the  Territories  of  the  Duke  of  Bur¬ 
gundy,  but  that  was  perfonal :  And  that  be¬ 
tween  France  and  Spain,  concluded  by  Cardi¬ 
nal  Mazarine,  and  Lon  Lewis  Mendez  de 
Haro,  Plenipotentiaries  of  both  Crowns,  was 
in  the  I(le  of  Pheafants  in  the  River  Bidajfoa , 
upon  the  Confines  of  the  Piren<ean  Moun¬ 
tains.  And  the  lad  great  Treaty  which  be¬ 
gun  at  Cologne  in  the  year  1673,  under  the 
Mediation  of  Swedeland ,  in  order  to  put  an 
end  to  that  War,  wherein  mod  of  the  Crown’d 
Heads  of  Europe  were  involved,  was  looked 
upon  as  a  place  proper;  but  the  feizing  of 
Prince  William  of  Furfiemburg,  and  the  taking 
of  forty  thouland  Crowns  out  of  the  Waggons 
of  the  French  Embaffador  in  a  Neutral  CityT 
broke  off  that  Negotiation  ;  and  though  the 
violence  committed  on  this  Prince,  by  the 
Emperor’s  Miniders,  and  the  Injury  done  to 
the  French  King,  gave  ground  to  fear,  that 
there  was  no  Peace  to  be  expefted,  and  that 
the  Mod  Chridian  King  would  never  conlent 
to  the  renewing  of  the  Treaty,  unlefs  repara¬ 
tions  were  fird  made  for  thole  two  injuries  : 
Neverthelels,  at  the  indance  of  the  Kino;  of 
England  (whole  Mediation  was  generally  em¬ 
braced  by  all  the  Princes  concerned  in  that 
War)  and  at  the  folicitation  of  the  Bifhop  of 

Simper g. 
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Strafberg ,  who  publicklv  declared  he  pre¬ 
ferred  the  Advantages  of  Peace  before  the 
Liberty  of  his  own  Brother;  Nimcguen  was 
pitched  upon  as  a  place  neuter  and  proper 
for  a  Treaty,  and  thereupon  the  French  King, 

1 7  February ,  1 675,  named  for  that  EfFedt 
the  Duke  of  Vitry,  Monfieur  Colbert ,  and  the 
Count  Ff  Avaux,  his  Embaffadors. 

X.  Embaffadors  having  received  Orders  to 
treat,  the  Prince,  to  whom  fuch  are  fent,  is 
not  by  the  Law  of  Treaties  bound  to  treat 
perfonally,  but  only  to  depute  fome  of  his 
Council  for  that  Effett ;  the  Reafon  is,  for 
that  the  Dignity  of  a  Prince  may  receive  fome 
detriment,  which  cannot  be  maintained  amidft 
the  Conteftations  which  happen  in  Confe¬ 
rences. 

But  if  an  Embaffador  be  deputed  as  Lieu-  Julius  Fa-re- 
tenant  to  a  Prince,  there  indeed  fuch  Com- /U!  &  Legate 
miffioner  is  not  bound  to  treat  but  only  with  iyncifum'  j 
the  Prince  himfelf;  and  fo  it  was  where  the  ^ 

Bifhop  of  Gurgia  was  deputed  by  the  Empe¬ 
ror  to  Pope  Julius  the  Second  ;  the  Pope  1 

commiffionated  three  Cardinals  to  treat  with 
him  ;  but  the  Bifhop  having  notice  in  what 
quality  he  was  like  to  be  received,  com- 
miffionated  three  Gentlemen  to  confer  with 
them,  excufing  himfelf  upon  other  Affairs, 
which  afterwards  was  explained,  that  he  came 
not  as  a  fingle  Embaffador,  but  as  a  Lieute¬ 
nant  to  the  Emperor i  in  the  which  Quality  he  ^  jscom. 
had  been  received  at  Rome  by  the  Pope :  Yet  monlv  in  the 
it  hath  fo  happened,  that  Embaffadors,  if  inftrudions 
not  admitted  to  a  perfonal  Treaty,  have  re-  PIOV](lc(1  *or 
fufed  the  Difchargeof  their  Commiffion  ;  and  tf1( 

10  did  Chancellor  Marvel ,  Embaffador  from  point  if  the 
the  French  King,  who  delivered  his  Meffage  matter  fhould 
to  Philip  Duke  of  Burgundy ,  was  interrupted  come  *nt0^e' 

M  2'  by  bate- 
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Phil.  Comines  by  Charles  the  Duke’s  Son,  lam  fent ,  faid  he, 
\*b-  i*  not  to  treat  with  you ,  but  with  your  Father ; 

and  Mr.  Wade^  who  being  commiflionated 
by  Queen  Elizabeth  to  Philip  King  of  Spain , 
would  by  no  means  admit  himfelf  to  be  turned 
over  to  the  Spanijh  Privy-Council,  but  would 
either  have  Audience  from  the  King  himfelf, 
or  would  return  without  it. 

XI.  The  Deputies  being  afiembled,  their 
Seats  are  confiderable ;  they  having  no  power 
to  quit  any  thing  of  the  rank  which  their 
Mafters  ought  to  hold ;  and  by  the  Law  of 
Treaties  the  firft  place  is  at  the  head  or  end 
of  the  Fable ,  (if  there  be  one)  the  fecond  is 
the  firft  on  the  right  hand,  and  the  third  is 
the  firft  on  the  left  hand  of  him  that  is  at  the 
end  ;  and  if  there  be  many  Deputies  to  one 
Prince,  they  ufually  fit  at  one  fide,  to  have 
the  more  facility  to  confer  together,  if  it  be 
needful. 

So  Julius '  the  XII.  The  Embafiadors  having  concluded 
Second  did,  ancj  fettled  their  Places,  their  Commiftions  of 

himfelf  prill  each  are  t0.  be.  infpe&ed  and  confidered  ; 
to  makePeace  and  therefore  it  is  an  undoubted  Maxim, 
with  Le-wis  That  when  they  are  general  or  ambiguous, 
XII.  fent  Car- the  Principals  have  no  will  to  conclude ;  or 

andBdhopof if  they are  fair  and  Plain>  yec  there  may  be 

Tivolly  to  wanting  power  to  conclude  ;  or  having  power 

Paris,  but  to  conclude,  it  may  be  with  a  Salvo  till  they 

never  armed  are  ratified, 
them  with 

Power  to  conclude :  this  was  to  frudrate  the  important  indance  of 
the  Confidory. 

The  principal  Claufes  generally  arc, 

1.  Either  for  Peace  or  Truce. 

2.  For  Reftitution  of  that  which  they 
pretend  hath  been  unjuftly  taken 
away. 

3.  For  the  Ceffion  of  Rights. 


4.  For 
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4.  For  Limits  and  Bounds,  the  which 
if  they  cannot  regulate,  they  put  them 
in  fufpence,  or  elfe  they  make  fotne 
Aft,  which  may  interrupt  the  pre- 
fcription  of  him  which  holds  them. 

5.  For  paffage,  with  confignation  of 
Hoftage. 

6.  For  Forts  or  Caftles  for  Affurances. 

7.  For  an  Olfenfive  and  Defenfive 
League. 

8.  For  Neutrality. 

In  the  managing  of  all  which,  and  of  all 
other  matters  proper  for  fuch  Treaties,  a 
lpecial  regard  muft  be  had  not  to  move  for  a 
Perfon  odious  to  him  with  whom  the  Treaty 
is  made,  nor  to  yield  to  the  firft  demands 
though  never  fo  juft,  but  refill  them  ftoutly; 
but  if  danger  is  imminent,  then  it  is  a  cer¬ 
tain  Maxim,  Dot  to  ftudy  fo  much  to  negoti¬ 
ate  with  advantage ,  as  to  provide  for  fafety. 

XIII.  T  reaties  which  are  made  with  our 
Neighbours  as  Friends,  are  called  '•Treaties  of 
Alliances ,  equal  or  unequal.  The  equal  is  ei¬ 
ther  of  fingle  Friendfhip  only,  for  the  enter¬ 
tainment  ot  Traffick,  or  for  aid  and  fuccour*, 
that  of-  fuccour  is  for  the  Defenfive  or  Offen- 
five ,  and  fometimes  for  both,  with  or  againft 
all  Men,  or  againft  fome  certain  Princes  and 
Republicks  *,  and  their  Alliances  are  con¬ 
tracted,  either  ftom  EJl  ate  to  Eft  ate ,  and  for 
the  Prefervation  of  the  Eftates  of  each  other 
(in  which  cafe  by  the  death  of  the  Prince  they 
may  not  be  interrupted)  or  elfe  they  are  con¬ 
tracted  betwixt  Prince  and  Prince ,  and  then 
the  death  ot  one  fufpends  till  a  new  Treaty 
hath  confirmed  it,  unlefs  there  is  a  time  cer¬ 
tain  preicribed  by  the  Treaty ,  to  the  which  the 
Alliance  muft  continue  after  the  death  of  the 

M  j  Prince , 
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The  Leagues 
between  the 
Crown  of 
France  and 
Spain ,  are 
commonly 
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Kings  and 
Kings, Realm 
and  Realm, 
and  Man  and 
Man  of  their 
Subjects,  and 
have  in  time 
pall  been 
look’d  upon 
to  be  the  firm¬ 
ed  of  Alli¬ 
ances.  Phil. 
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cap.  8.  And  Prince  *,  or  elfe  they  are  made  from  an  Eft  ate 

™  the  vei7  to  a  Prince ,  where  the  death  of  the  Prince 

jrnlTfccm-1  Cl0es  bkewife,  if  not  dilfolve,  yet  at  leaftfuf- 

cluded  July  pend  till  a  new  Treaty  of  Confirmation  of  the 

It-  e  The  firft  precedents,  although  by  the  Laws  of  England , 
Article  Js  in  jgex  nQn  moritur% 
theie  words  : 

'That  there  he  an  univerfal  and  perpetual ,  true,  and  Jincere  Peace  and 
Amity  between  the  Mojl  Chrifian  King  and  the  King  of  Great-Britain, 
their  Heirs  and  Succejjors,  and  between  the  Kingdoms ,  States,  and  Sub¬ 
jects  of  both ,  &c.  Vide  9  E.  4.  2.  a.  The  League  then  made  with 
the  Scots ,  and  likewife  between  Edward  the  Fourth,  and  the  Duke 
of  Burgundy.  Phil.  Coinin.  1.  3.  c.  6. 

XIV.  Sometimes  Alliances  are  cont rafted 
for  an  Enterprize  and  for  one  effeft  only,  in 
the  part  in  which  the  Allies  are  interefted, 
and  fuch  are  generally  called  Leagues ,  which 
*  Rot.  Pat.  4.  in  England  have  been  fometimes  confirmed  by 
H.  5.  num.  4.  yfgi  of  Parliament 

CoH  4.  Inf  it.  LeagUes  are  fuch  Agreements  that  are  made 

Grot.  de  jure  by  the  Command  of  the  fupreme  Power,  and 
belli  IA  pads  whereby  the  whole  Nation  is  made  liable  to 
l  2.  <r*  15.  Wrath  of  God,  if  they  infringe  it. 

All  leagues  or  Safecondufts  are,  or  ought 
to  be  of  Record,  that  is,  they  ought  to  be  in- 
rolled  in  the  Chancery,  to  the  end  the  Sub- 
jeft  may  know,  who  are  in  Amity  with  the 
King,  and  who  not,  who  are  Enemies  and  can 
have  no  Aftion  here,  and  who  are  in  League 
and  may  have  Aftions  Perfonal  here,  4  lnft> 


§•  3* 


152. 


Leagues  commonly  are  Offenjive ,  but  in 
effeft  they  tend  to  attempt  againft  fome  one, 
and  in  the  bottom  are  lodged  Articles  of  Se¬ 
crecy  for  the  Enterprize :  And  fuch  was  that  of 
Cambray  againft  the  Venetians ,  in  which  they 
Treaty  of  borrowed  the  pretext  of  Religion  and  the  Peace 

Cambray,  the  r  Qfonjj;enjomt 

Confederates  J  'XV.  The 

of  which  were 

Pope  Julius  the  Second,  the  Emperor,  Kings  of  France,  i'pam,  and 
Arragon,  Anna  1558.  Vide  Hiftory  of  the  Republick  of  Venice,  fol.  87. 
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XV  The  ordinary  caufes  for  which  Prirt-  $edut*vimpa- 
ces  and  Republicks  make  Leagues,  are  either  to 
facilitate  a  Conqueft,  as  that  that  was  made  tfjbuat>  J 
between  Lewis  the  Twelfth  and  Ferdinand  of  omni  a?  quit  ate 
Arrcigon,  for  the  Realm  of  Naples  y  or  to  ba-  Morrct. 
lance  the  Forces  of  one  that  is  more  mighty,  % 

in  hindering  him  that  he  grow  not  greater  v paciSi  /.  2.  Ca 
but  Arms  ought  not  to  be  taken  to  diminifh  §.  17. 
fuch  a  Neighbour’s  power,  for  that  fear  is  un¬ 
certain  *,  but  prudent  Leagues  may  be  made 

for  diminiftmg  their  Power. 

The  Engiijh  made  a  League  to  fuccour  the  • 

Hollanders ,  not  only  to  balance  the  growing 
opulency  of  the  Spanijh  Monarchy,  but  like- 
wife  to  increafe  her  own  by  the  Alliance  or 

the  Butch .  Quid  fequitur  ? 

XVI.  Again,  Leagues  may  be  made  for  the 
procuring  of  a  general  peace  by  way  of  Aledia - 
tion  of  their  Neighbours  in  War,  and  fuch 
was  the  Treaty  of  Nimeguen  mediated  by  the 
Kins;  of  England^  and  concluded  Aug.  10, 1678, 
between  the  Embafladors  and  Plenipotcntiar  le s 
of  his  moft  Chriftian  Majefty  on  the  one  part, 
and  the  Embafladors  and  Plenipotentiaries  of 
the  Lords  States  General  of  the  United  Provin¬ 
ces  on  the  other  part*,  iuch  was  alio  the  League 
of  Union  propounded  by  his  late  facred 
Majefty  King  Charles  II.  and  afterwards  con¬ 
cluded  betwixt  him  and  the  States  General  of 
the  United  Provinces ,  for  an  efficacious  Me¬ 
diation  of  Peace  between  Prance  and  Spainy 
his  facred  Majefty  of  Britain  having  a  Prof- 
peft  of  what  afterwards  happened,  and  oi  a 
War,  wherein  moft  inevitably  would  be  in¬ 
volved  moft  of  the  Princes  in  Chriftendom ; 
to  the  effecting  of  which  Peace,  his  Majefty 
and  the  States  General  did  obtain  a  promife 
from  the  French  King  to  the  Butchy  to  lay 

M  4  down 
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down  Arms,  on  condition  the  Spaniards 
would  formally  and  folemnly  by  a  Treaty  of 
Teace,  quit  to  him  all  thofe  Places  and  Forts 
together  with  the  Chaftellenies,  and  their  Ap¬ 
purtenances,  which  they  by  force  of  Arms 
had  taken  in,  or  fortified  in  the  then  laft 
year  s  Expedition  ;  or,  otherwife  that  the  Spa¬ 
niard  be  brought  to  transfer  to  the  French  all 
i  icir remainder  in  the  D u t c h y oi  Z. uxem her?  (or 
trie  County  of  Burgundy)  together  with 
Camhray  and  Cambrefts,  Bouay,  Ayre,  St  Omers, 
Bergue  St  Wtnox,  Fumes ,  and  Lynk,  with 
the  Baliwicks,  Chaftellenies,  and  all  other 

Learue  of  U-  a  dePe"denaes  5  and  the  French  King  to 
nion  between  reftore  to  the  Spaniard  all  Places,  Territories, 
his  Majefty  of  which  they  have  by  Arms  taken  fince  their 
Great  Britain  entrance  into  Flanders ,  on  condition  that  the 

reciprocally  undertake  and 

United  Ne-  .  ,  \  1 '  ench^  to  prevail  with  the  Spa- 

therlands,  niardto  confent  to  the  fame  Conditions,  which 
concluded  at  once  effefted  would  fas  was  hoped)  initiate 

tn  tt V  thce  and  be  intereft  not  only 

*0  1668.  °/  tbe. tw0  Warring  Crowns,  but  of  all  other 

the  Princes  of  Chrijlendom.  To  the  eftectino- 

01  jvlj'ch  there  were  feveral  Articles  agreed^ 
and  likewife  it  was  agreed,  that  if  a  peace 
mould  happen  to  be  made,  his  Majefty  and 
the  States  General  fhould  become  Warrantees, 
and  a  place  left  for  any  other  Prince  or  State 
to  come  into  the  fame,  who  Ihould  think  it 
their  Intereft  to  keep  the  Peace  of  Chrijlendom 
undifturbed,  and  to  reftore  the  Low-Coun- 
t,  tcs  to  their  tranquillity:  I  here  was  provifion 
made  ukewife  by  the  fame,  for  the  Forces  of 
each  Oi  the  Warrantees  to  be  ufed  againft 
1  ,^  e lEould  break  and  violate  the  fame, 
o  iging  them  to  ceafe  the  violence,  and  re¬ 
pair  the  Party  injured. 


XVIII.  A 
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XVII.  A  Defenftve  League ,  which  hath  no  Anfwer 

other  benefit  but  a  necefifary  defence,  and  in  bafTadorfVom 
the  which  mean  Eftates  are  in  a  manner  equal-  pri^ernum  to 
ly  interefled,  laft  ufuallv  longer  than  an  Of-  the  Senate : 
fenfive  League ,  which  is  voluntary,  and  from  Sifonamdede- 
the  which  either  of  the  Confederates  will  eafi- 
]y  part  when  he  hath  more  intereft  :  So  as  in  ji  maiam  baud 
balancing  the  intereft  of  the  one  and  the  other,  diutumam , 
he  that  fhall  find  himfelf  accompanied  with  Li(V-  l*b- 
diftruft,  and  an  opinion  to  be  irreconcilable  2I* 
to  the  common  Enemy,  generally  proves  the 
moft  firm  in  the  League. 

The  IVifdom ,  Courage ,  Means ,  and  Con¬ 
ti  an  cy  of  the  Prince  or  State  is  to  be  confider- 
ed  -,  fo  likewife  the  dijlance  of  the  Places ,  as 
well  in  regard  of  thofe  with  whom  they  unite, 
as  of  thofe  againft  whom  they  make  the 
Leagues. 

XVIII.  Leagues  having  no  other  limita-  PontiusSamnit 
tion,  but  the  end  of  the  Enterprize  for  which  afterreilituti- 
they  are  made,  have  admitted  many  large  de-  °£c  to 
bates  in  cafes  of  accident  :  For  inftance,  If  an  and  the  Au- 
Enemy  fhould  take  the  Country,  for  the  de-  thor  of  the 
fence  whereof  the  Leagues  was  made,  the  brcach  yield- 
Queftion  has  been,  whether  the  Confederates^ 
be  bound  to  affift  him  who  hath  loft  it  in  the  ej}  quUqui/ex 
Recovery  ^  lome  have  held,  that  the  Defenftve fadcre  rupto 
did  not  extend  fo  far-,  notwithftanding  if  irarum  in  nos 
there  were  no  Treaty,  which  had  concerned  cfl(JIlumfult^ 
this  Conqueft,  yet  it  would  feem  more  rea-  buftunque  ^Di - 
fonable  to  comprehend  the  Recovery  in  the  is  cordi  fui: 
defenftve,  if  it  be  general.  For  as  its  end fubiginosad 
is  to  preferve  the  Ally  in  his  State ,  and  to  at-  nccjfttatem  4 
tain  it,  the  forces  mult  not  only  remain  in  non fuijft  cordi 
the  Country  ot  the  Ally  to  attend  the  Enemy*,  tam  fuperbe  a 
but  after  denunciation  and  other  adts  of  Mo-  Romanisfcede- 
ftility  done  by  the  Enemy,  they  muft  enter  rftexPiatl0™m 
into  his  Country,  to  the  end  to  prevent  him,  a  iittje  after> 

or 


or 

o 
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what  more  Gr  divert  him  from  attempting  any  thin 
°o 1 CrT-  aSainft  the  Ally->  the  Offenfive  being  judged 
viQ.ii?  What  to  by  the  aggreffion ,  and  not  by  that  which  fol - 
the  League  l  lows  \  by  a  ftrong  reafon  they  ought  to  enter 
what  to  the  into  the  Country  conquered  from  the  Ally , 
9^’  t!ic ,  for  the  Recovery  thereof ;  but  Excufes  in 
League0?  °  this  kind  proceed  from  thofe  who  fail  in  their 
whom  (hall  faith,  courage,  or  means  to  recover. 


I  bring  unto 


thee  to  be  the  Judge  of  thy  anger  and  of  my  punifhment  ?  I  refufe 
no  People,  nor  private  Men. 

An.  1515* Vid.  XIX.  Contribution  is  one  of  the  main  in- 

Sir  Robert  Cot-  grec]ients  in  a  League ,  and  is  of  great  difficulty 
t0  regulate.  ^  19  made  either  in  Men  or 
ofAmUyand  Money  ;  the  Men  are  entertained  by  all  Par - 
Marriage,  ties,  or  by  him  only  that  hath  need,  or  other- 
wife  as  the  League  is.  Henry  Eighth  made 
a  League  with  Francis  the  French  King 
againft  the  Emperor  Maximilian  and  Fer¬ 
dinand,  for  the  Recovery  of  Milan,  which  he 
did,  for  the  protection  of  his  Neighbour,  and 
Reduction  of  the  Swiffe  from  the  Imperial 
fide,  for  which  he  employed  the  Baftard  of 
Savoy the  agreement  was  of  reciprocal  Suc¬ 
cour  of  10000  Men,  if  the  War- were  by 
Land,  and  of  6000  if  it  were  made  by  Sea  * 
and  in  all  other  occafions,  the  French  King 
was  bound  to  affifl:  the  King  of  England  with 
12000  Lances,  and  he  the  King  of  France 
with  10000  Foot  at  his  charge  that  had  need. 

So  where  Contribution  is  concluded  for 
Money,  there  are  difficulties  that  do  arife 
from  the  Perfon  or  Place  where  it  muft  be 
kept ;  to  deliver  it  unto  the  hand  of  the 
ftrongeft,  is  not  fafe,  for  fear  they  Jhall  not  be 
able  to  call  him  to  account ;  to  lay  it  in  a  weak 
place,  were  to  expofe  it  to  the  attempt  and 
force  of  the  Jirongeft,  or  to  him  that  ffiall  firft 
take  Arms ;  but  it  has  been  ufual  for  the  fum 
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not  to  be  advanced  till  after  the  W ar  be- 

sun. 

XX.  Leagues  concluded  by  the  Deputies 
of  the  Confederates,  there  fometimes  falls  out 
a  difficulty  who  ffiall  ratify  and  declare  him- 
felf  firft.  In  the  League  which  was  made 

betwen  Francis  the  Firft,  the  Pope  and  the  Andrea  Mau - 
Princes  of  Italy ,  the  King  refufed  to  ratify  need  Hift. 
until  the  Pope  and  Venetians  had  ratified  be¬ 
fore  him,  and  in  that  he  fo  cunningly  wrought, 
that  he  procured  the  Collegues  to  declare  and 
begin  the  War,  whilft  that  he  treated  fecretly 
for  himfelf,  to  the  end  he  might  make  his 
Conditions  with  more  advantage;  this  he 
declared  was  for  fear  thole  Italian  Foxes 

fhould  fhew  him  the  like . 

XXI.  Leagues  made  for  an  Enterprize 
fucceed  feldom  according  to  the  hope  of  the 
Allies,  if  the  Enterprize  be  long ;  tor  betides 
that  the  preparations  be  long,  the  opinions 
divers  in  the  purfuit,  the  refolutions  incon- 
ftant,  the  interefts  of  Princes  or  States  in  a 
League  may  change  with  time,  or  with  the 
p  raft  ice  of  him  againft  whom  they  ^  are  in 
League  in  withdrawing  fome  one  ot  them* 
or  making  him  to  fuffer  more  lofs  than  the 
reft*,  for  feeing  himielf  ill  defended  or  fuccour - 
ed  by  his  Confederate ,  and  that  he  was  in  a 
greater  danger  to  lofe  than  his  Companions, 

he  then  ftudies  to  retire  *,  and  to  make  his  *  If  one  part 
accord  apart ,  as  did  the  V enetians  with  the  ^ 

Lurks ,  after  the  lofs  ot  Cyprus .  the  other  may 

depart  from  it ;  for  the  feveral  Heads  of  the  League  have  every  one 
the  force  of  a  Condition,  fo  Grotius  conceives,  /.  2.  c.  13.  §•  15* 

XXII.  The  ordinary  caufes  of  the  rupture  Soluti  fxderis 

of  Leagues  are  diflrufl  and  jealoufy,  as  if  one  Zn™J“fqui\ 
hath  had  conference  with  the  Enemy,  with-  deferti  ad  alios 
out  the  confent  of  the  reft;  if  that  which/;?  conferuntj 

ferveth M  qui  quam 


L  > 
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juratipromife-  ferveth  for  the  fafety  of  one,  diminilh  the 

ra7it  opem  re  rnfa1...  ./  7  J  ’  iAlAAAA1  Lli~ 

non  pr  reft  ant.  j.  ^  Other,  inconjl CITICy ,  Variety,  COW - 

Mibi  apud  at  dice,  divijion ,  ufurpation  without  the  confent 

eundem ,  A  <vel  Ot  the  Others. 

TdilZrTal-  s,°  if,  he  cfats  with  the  Enemy,  not  com- 
terutra  PreJending  the  other  Allies,  but  as  Adherents 
vrederetur,  as  Lewis  the  Twelfth  left  the  League  of  the 
rupta  fire  V medians,  for  that  they  had  made  a  Truce 

cy, d.a'l;bTl]a.~  WI!fl  hlm»  and  had  presumed  to  name  him 
19  E.  4.'  vide  °nn L  as  fn  Afferent.  It  was  the  opinion  of 
Stat.  2.  H.  5.  d, rya.it,  that  if  all  the  Subjects  of  England 
c.  6;  would  make  War  with  a  Confederate  Prince 

Eliz.  in  the  °J  in  League  with  the  King  of 

Duke  of  Nor-  tygland,.  without  the  aflent  of  the  King  of 
folk's  Cafe.  4.  England,  fuch  a  War  was  no  breach  of  the 
Inft.fil.  152.  League  ;  and  upon  the  fame  reafon  were  the 
refolutions  of  the  Judges  in  the  Duke  of 
Norfolk  s  Cafe,  where  the  Queftion  was. 
Whether  the  Lord  Herife  and  other  Subjects 
of  the  King  of  Scots,  that  without  his  aflent 
had  wafted  and  burnt  divers  Towns  in  Eng¬ 
land,  and  proclaimed  Enemies,  were  Enemies 
in  Law,  within  the  Statute  of  25  E.  3.  the 
League  being  between  the  Englifh  and  Scots, 
and  refolved  they  were,  and  that  the  League 
remained. 

In  fidehtate  XXIII.  The  Succours  that  one  Confederate 
lit  1'X  mud  afford  another  Confederate  (according  to 
Zr’evellelZ-  llle  Law  °f  Leagues)  againft  a  Confederate,  is 
Uquemjujie  of-  of  great  Coniecjuence  :  Three  Princes  allied, 
findere  c5  pe-  the  one  makes  War  againft  the  other,  and 
neraater  <vel  demands  fuccours  from  the  third :  in  this 

tfAPAfi  .**?  Treaties  of  Alliance  be  only 
meum  tibi ,  ji-  Friendship,  it  is  certain  he  is  not  bound  to 

cut  potero ,  give  any  fuccours  ;  But  if  the  Treaty  car- 

PUn!luhOratX~  ries  an  0ffenfive  League ,  he  muft  fuccour  the 
Demofihen.*  m0j^  anc^ent  allied  by  a  precedent  Alliance ,  If 
de Megalopolis  the  precedent  Alliances  have  been  made 

both 
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both  at  one  time,  he  muft  fuccour  him  that 
is  allied  in  an  offenfive  and  defenfive  League ; 

But  if  the  League  be  offenfive  and  defenfive 
of  either  fide,  he  ought  not  to  fuccour  either  ; 
but  he  may  meditate  a  *  Peace,  and  caufe  *  Nihil  inter  eg- 
the  difference  to  be  judged  by  the  Common  di>  quo  minus 
Allies ,  which  being  propounded  with  a  De-  Sammtl 
claration,  that  if  one  refufe,  or  having  once  fTdlnmar- 
fubmitted,  will  not  yield  to  Judgment,  he  bitrium  fit. 
will  fuccour  the  other,  as  the  Swede  and  Li%v-  /•  8* 
Swiff  upon  feveral  occafions  have  done ; 
notwithftanding  in  point  of  State  on  fuch  oc-  pZ*s  lib.  Z. 
cafions  they  ufually  balance  their  Eftate,  and  cap.  15.  §.  13. 
looking  more  to  fafety  than  Juftice ,  they  fuc-  Vide  Mon~ 
cour  him  who  being  enforc’d,  may  weaken  m°c%h 
the  powerful,  who  is  more  to  be  feared ;  3 1 .  rancc'Jc  * 
yet  to  unjuft  Wars  there  is  no  obligation^ 
then  certainly  he  ought  to  be  preferred,  who 
hath  a  juft  caufe  of  War. 

XXIV.  By  tHe  Laws  of  Alliances  Princes 
may  aid  particular  and  comjnon  Allies ,  if  they 
be  wronged  by  one  of  the  Allies. 

But  he  which  is  not  comprehended  in  the  Equals  Caa- 
Treaty  of  Alliance,  cannot  be  defended  a- not  direftly 
gainft  him  that  is  allied  without  breach  of  re^u^e  War, 
the  Alliance ;  therefore  Mediation  in  fuch  ca-  p°^crRan<1 
fes  is  the  only  hopes  of  the  oppreffed ,  which 
not  having  its  effeft,  if  the  oppreffed  put 
themfelves  into  the  proteftion  of  the  Media - 1  iv.  3.  Poly- 
tor ,  they  then  become  in  the  nature  of  his  bjus /«**«/■/- 
Subje&s,  and  then  their  Prince  is  obliged 
their  fuccour  and  defence ,  even  againft  his  Al-  HUm 
liesy  and  this  is  by  natural  Right. 

XXV.  By  the  Laws  of  Leagues,  though  When  Ed- 

the  Oath  binds  only  the  P  erf  on ,  yet  the  Pro -  <ward  thc 
mife  binds  the  Succefjor  •,  for  though  fome  do  w;ls  r 

hold,  that  Leagues  do  depend  upon  the  Oath  the  Kingdom, 
as  their  Firmament,  though  that  is  not  fo  and  Henry  the 

for  Sixth  let 
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wp  again ;  yet  f0r  the  moft  part,  yet  the  efficacy  of  fuch 

there  was^n-  -^eaSues  re^s  m  the  promife  itfelf,  to  which 
ferted.into  f°r  Religion  fake  the  Oath  is  added.  Hence 
thefamethefe  it  is,  that  Promifes  made  to  a  Free -People  are 
*/0r^s’  Wltk  in  their  nature  real,  becaufe  the  Subject  is  a 

*Realm\hdx  Vermanent  matter ;  although  the  State  or  Re- 
the  League  publick  be  changed  into  a  Monarchy ,  yet 
.  did  remain  the  League  remains,  for  that  the  body,  i.  e. 
perpetual,  the  power  is  ftill  the  fame,  though  the  Head 

lib.  3.  cap! 6.  C^anged»  And  the  Perfon  is  inferted  into 
Ulpian.  Leg'  the  agreement,  not  that  the  agreement  may 
fureGcntium ,  be  perfonal,  but  to  Ihew  with  whom  it  is 
fea.  pattum,  made  •,  for  if  it  be  inferted  into  the  League 

Addequa  He /-  t^iat  11  be  ferPetuaK  or  that  it  is  made 

•vetiis  caufan -  f°r  the  good  of  the  Kingdom ,  or  with  the 
tur  poft  mor-  Perfon  and  his  Succeflbrs,  or  for  a  time  li- 
tem  Hen.  3.  m;teci9  the  lame  does  moft  apparently  de- 
mim  naonftrate  the  thing  to  be  real. 

num,  Ub.  97.  o 

in  An.  1589.  Vide  IA  infignem  locum  apud  Cambden,  in  Anno  1572. 
ubi  de  Fcedere  antiquo  Gall.  tA  Scot . 


However,  in  all  Leagues  which  tend  to 
Peace ,  though  there  may  remain  fomewhat, 
whereby  words  of  ambiguity  may  arife  ;  yet 
the  moft  pious  way  of  interpreting,  hath 
been  to  account  the  fame  rather  real,  than 


Quintus  faid 
to  Nabis,  We 
have  made  no 
Friendfhip 
nor  Society 
with  thee,  but 
with  Pelops 
the  j  uft  and 
lawful  King 
of  the  Lace - 
d&monians.. 


perfonal  \  for  all  Leagues  made  for  Peace  or 
Commerce,  admit  of  a  favourable  conftruc- 
tion.  Leagues  defenfive  have  more  of  favour, 
of  en five  of  burthen. 

XXVI.  Leagues  made  with  Princes ,  al¬ 
though  they  happen  afterwards  to  be  driven 
out  of  their  Kingdoms  by  their  Subjects,  yet 
the  League  remains  firm  and  good  ;  for  the 
Right  of  the  Kingdom  remains  with  fuch  an 
unfortunate  Prince,  notwithstanding  he  hath 
loft  his  Kingdom  :  The  Prelident,  Canon, 
and  Plenipotentiary  for  the  Duke  of  Lorraine 

at 
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at  the  Treaty  of  Nimeguen ,  renewed  his  in- 
ftances  with  the  French  EmbafTadors,  that  he 
might  obtain  fome  moderation  of  the  Condi¬ 
tions  that  had  been  ftipulated  for  his  Matter ; 
the  Emperor  did  the  like,  but  without  fuccefs ; 
however,  the  Duke  would  not  negleft  any 
thing  that  might  give  the  French  King  frefh 
Evidences  of  his  defire  to  merit  the  Favour  of 
his  Majefty,  he  got  Sir  Leoline  Jenkins ,  and 
the  reft  of  the  Mediators,  to  delare  to  Mon- 
fieur  Colbert ,  that  the  Emperor  had  taken 
into  his  Service  all  the  Lorraine  Forces  •,  and 
in  the  publick  Declaration  which  the  Duke 
made  at  Nimeguen,  he  faid,  Float  he  had  de¬ 
livered  all  his  Forces  to  a  Prince  at  Peace  with 
France,  that  he  might  make  it  appear  to  the 
King ,  that  though  he  was  expelled  his  own  Do¬ 
minion,  yet  he  would  do  nothing  that  might  give 
his  Majefty  ground  to  deprive  him  of  the  honour 
of  his  favour :  And  notwithftanding  all  thele 
moft  fubmiffive  offers,  this  unfortunate  but. 
gallant  Prince  was  fhut  out  of  that  famous 
Treaty,  which  put  an  end  to  a  War,  wherein 
almoft  all  the  Princes  of  Europe  were  engaged. 

On  the  other  hand,  Leagues  made  with  the 

Invader  cannot  be  good,  tor  his  caufe  being 

unjuft ,  is  odious ;  but  if*  the  People  will  *l  1  7*c-  *• 

make  him  King  de  facto,  and  inveft  him,  the 

queftion  is  then  out  of  all  controverfy ;  for 

then  he  is  become  a  YPmgregnant,  and  by  the 

Laws  of  England,  if  Treafon  be  committed 

againft  his  Perfon,  and  f  after  he  is  beaten  f  4  E.  4.  1. 

out,  and  the  King  de  Jure  comes  to  his  9  f  4-  \  f 

Crown,  the  King  de  Jure  may  punifh  thole  3*  l'Jr  JJi-  7-' 

Tray  tors  with  death. 

The  Earl  of  Warwick  having  raifed  an 
Army  in  France  and  Flanders,  invaded  Eng-  Ed.  4.  m  Am. 
land ,  and  within  five  or  fix  days  after  his  H7°- 

landing, 
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landing,  King  Edward’s  Forces  betraying 
him,  the  Earl  became  Mafter  of  the  Realni^ 
the  King  flying  for  protection  to  his  Kinfman 
the  Duke  of  Burgundy,  he  kindly  in  his  mis¬ 
fortunes  entertained  him  ;  yet  while  he  was 
in  this  banilhed  eftate,  the  Duke  of  Burgundy 
renewed  the  League  with  the  Englijh,  it  being 
agreed,  that  notwithftanding  King  Edward’s 
misfortune,  the  League  remained  firm  and 
Phil.  Comities  inviolable  between  the  Duke  Charles  of  Bur- 

'  3'  '  gundy,  and  the  King  and  Realm  of  England : 

So  that  for  Edward  they  fhould  name  Henry 
(who  was  newly  taken  out  of  the  Tower  by 
.  the  Earl  of  Warwick,  at  his  chafino-  out  of 
X/fiIKing  Edward.)  Now  the  true  reafon  that 
cum  aliis  regni  Leagues  remain,  and  are  firm,  notwithftand- 
bonis  etiamjus  ing  inch  a  change,  is,  becaufe  there  goes 

kfnmt 'perdl~  a^ong  with  them  a  tacit  condition,  viz.  of 
holding  their  poffeflions  *,  and  therefore  the 
World  wondered  not,  that  Charles  II.  having 
fworn  a  League  with  the  King  of  Spain ,  ex- 
prefsly  as  he  was  King  of  Portugal,  did  not¬ 
withftanding  receive  two  Embajfadors  from 
the  then  new  King  of  Portugal ;  and  that 
without  being  judged  either  in  England  or 
Spain  to  have  broken  his  former  Oath  and 
League. 

The  Duke  of  Guife  having  formed  the 
League  againft  Henry  the  Third,  which  was, 
in  regard  the  King  was  fo  cold  in  the  Profeft 
lion  of  the  Romijh  Faith,  that  it  was  in  dan¬ 
ger  to  be  extinguifhed  by  the  increafe  which 
he  permitted  of  the  Reformed  Religion,  eft 
pecially  feeing  Henry  the  Fourth  then  King 
of  Navarre  was  of  that  Religion,  and  wras  to 
iucceed  to  the  Crown  ;  wherefore,  by  the  Me¬ 
diation  of  Philip  the  Second  of  Spain ,  the 
•  Pope  qualified  the  Duke  of  Guife ,  Head  of 

that 
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that  Catholick  League ,  and  (which  in  point  of  Peter  Mat  - 
Government  was  to  fet  him  above  the  King)  thews  Hif- 
avowed  him  Protester  of  the  Catholick  Faith  toryf^Fyfnc' 
in  the  Kingdom  of  France.  When  Henry  the  “,A 

Fourth  fucceeded  to  the  Crown,  then  this 
League  for  fecurity  of  Religion  was  moft 
violent,  and  the  Spaniard  without,  hoped, 
by  nourifhing  thus  the  divifion  within,  to  carry 
all  for  himlelf  at  laft.  To  avoid  which  gin, 
and  to  anfwer  all,  the  King  changed  his  Re¬ 
ligion,  and  negotiated  by  d’OJfat ,  to  be  re¬ 
ceived  by  the  Pope  as  a  dutiful  Son  of  the 
Church  of  Rome ,  demanding  abfolution  for 
what  was  paft,  and  making  large  promifes  of 
due  obedience  for  the  time  to  come.  The 
King  of  Spain* s  intereft  was,  that  he  fhould 
not  be  received,  and  thereupon  he  endeavour¬ 
ed  to  perfuade  the  Pope ,  that  King  Henry  did 
but  difiemble  with  him,  and  that  under  this 
Difguife  he  would  eafilieft  ruin  the  Romijh  Re¬ 
ligion  :  Notwithftanding  this,  the  Cardinal  ob¬ 
tained  his  Reception,  Abfolution,  and  Bene¬ 
diction,  through  the  many  Promifes  and  Pre- 
fents  which  he  made  to  His  Holinefs  *,  where¬ 
upon  the  Spaniard's  Defigns  were  in  a  Mo¬ 
ment  all  blown  over  from  France ,  but  fell 
heavily  upon  the  United  Provinces ,  which 
were  forely  oppreffed,  for  that  they  appre¬ 
hended  the  Lois  and  Ruin  of  their  Country  ; 
and  thereupon  they  implored  Afiiftance  from 
King  Henry ,  who  received  their  Embafiadors 
fery  gracioufly,  and  gave  them  Alfurance  of 
Relief.  7  he  King  of  Spain ,  who  wanted  no 
jood  Intelligence  in  the  Court  of  France ,  im¬ 
mediately  remonftrated  to  the  Pope ,  That  his 
ormer  Intimations  concerning  Henry's  Diffi- 
nulations,  did  now  appear  in  the  Face  of  all 
he  World  j  and  that  feeing  His  Holinefs  had 

Vql.  Io  N  been 
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been  fo  credulous, he  knewnot  nowwhether  they 
fhould  be  able  to  fave  the  Catholick  Faith  from 
being  fubjedted  to  the  Reformed  Religion  or 
no  ;  for  whereas  the  Hollanders  had  revolted 
from  him,  only  becaufe  he  refolved  to  ufe  the 
true  Means  for  theEftablifhment  of  the  Romifh 
Faith  among  them  ;  and  that  now  he  was  in 
a  fair  way  of  reducing  them  (which  conduced 
fo  much  (by  His  Holinefs  his  Opinion)  to  the 
Eftablifhment  of  the  Romifh  Faith )  Henry  had 
taken  their  Party  againft  him  in  that  Work  *, 
and  that  at  Paris  he  had  received  their  Em- 
bafiadors  to  that  Purpofe,  although  he  knew 
they  were  his  lawful  Subjects,  &c. 

This  ftartled  the  Pope  not  a  little,  who 
charged  d’Offat  for  having  betrayed  him,  and 
put  the  Church  in  Danger.  This  Argument 
was  as  fubtile  on  the  Spaniard’s  fide,  as  chang¬ 
ing  Religion  was  on  King  Henry’s  •,  and  there¬ 
fore  the  Cardinal  was  not  a  little  perplexed 
how  to  anfwer  it  to  the  advantage  of  his  Maf- 
ter;  as  alio  coherently  to  the  Conliderations 
of  his  former  Reception  into  the  Church ; 
but  at  laft  he  replied,  That  His  Holinefs  need¬ 
ed  not  wonder  how  in  reafon  of  State,  thofe 
different  Religions  might  join  together  for 
political  Ends,  without  Hazard  of  altering 
Religion.  Thus  David  fought  Protedtion  of 
the  Philiftines ,  and  Abraham  redeemed  the  fin* 
ful  Sodomites ;  that  he  took  it  to  be  upon  the 
lame  Ground,  that  His  Holinefs  himlelf,  not 
long  before,  received  a  Perfian  Embaffadory 
who  was  fo  far  from  being  a  Heretick,  that 
he  never  pretended  to  the  Name  of  Chriftian  : 
That  it  was  a  plaufible  Argument  which  the 
King  of  Spain  ufed  in  complaining  of  Henry’s 
receiving  and  avowing  their  Embaffador,  ef- 
pecially  knowing  at  the  fame  time  that  they 

were 
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ivc re  Rebels,  and  could  pretend  no  Right  or^* 
ride  feparate  from  his  Crown  :  “  For  Princes 

c  (quoth  he)  when  Embafladors  are  add  ref-  Frail] znVit<x 
c  fed  to  them,  never  inform  themfelves  of  the  Hen.  iv. 
c  Rights  and  Title  of  thofe  Princes  from  *//- 

c  whom  they  are  fent,  but  whether  they  have  ^f0  gens  «na, 
‘  Pofleffion  of  the  Force  and  Power  of  thofe  tn- 

c  Places  from  whence  the  Embaffadors  areLiawfr* 

‘  employed;  for  it  would  be  an  end  lefs  And  Princes 
*  Talk,  and  require  an  infallible  true  Hiftory  are  ^ave, 

;  ithf.y°rk!  (wthick  k  "ot  »  be  made  by ^ow/AS 
Man)  if  all  the  Embaffadors,  before  their  each  King- 
;  Reception,  fhould  be  obliged  firft  to  prove  dom  hath  to 
1  clearly  to  the  World,  the  juft  Right  by afford  Benefic 
1  which  their  Mafters  derive  thofe  Titles  and 
:  Jurifdiftions  which  they  affume  to  them-  not  to  exa- 
1  felves.”  mine  their 

XXVII.  And  as  Leagues  are  Covenants  orTltles* 
Agreements  made  by  command  of  the  higheft 
(owers,  wherein  the  Parties  are  bound^over 
5  the  Divine  Wrath,  in  cafe  they  break  their 
aith  ;  it  hath  been  a  famous  queftion,  Whe- 
ter  they  may  be  entered  into  with  thofe  that 
re  Aliens  from  the  true  Religion,  whereof^,  jnaiK 
y  the  Law  of  Nature  there  is  no  doubt  nor /<>/.  155. 
ifficulty  •,  for  that  Law  is  fo  common  to  all 
'len,  that  it  admits  not  any  difference  of 
ieligion  ;  but  the  queftion  is  about  the  Law 
)ivine,  out  of  which  it  hath  been  difcuffed, 
ot  only  by  Divines,  but  famous  Lawyers,  as 
Hdradus,  Deciamis,  Grotius-,  upon  the  whole  Grot.  Lit.  2. 
ley  have  agreed,  that  they  may  be  entered"/*  *S*  M. 
itoas  well  with  Princes  Infidels  asChriftians;  9‘  “ 
nd  that  is  evidently  proved,  for  that  before 
le  Law  of  Mofes  it  was  lawful  to  contract 
.eagues  with  Aliens  from  Religion  for  an  in- 
ffenfive  and  harmlefs  behaviour,  as  that  of 
ocob  with  Laban ;  nor  did  the  Law  of  Me  fa 

N  2  make 
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make  any  change,  the  example  of  the  Egyp¬ 
tians  being  exprefs  in  the  point.  5Tis  true, 
thofe  feven  Nations  and  other  Kingdoms,  as 
the  Amalekites ,  that  were  deftinated  by  Divine 
Sentence  to  be  extirpated,  were  excepted ;  but 
Leagues  of  Commerce,  and  fuch  as  pertain 
to  the  utility  of  both  Nations,  or  of  either 
Party,  are  by  the  Law  permitted  with  the 
profane  :  So  David  and  Solomon  made  League 
with  Hiram  King  of  the  Tyrians,  and  that 
which  is  very  obfervable  in  the  Sacred 
Hiftory,  of  that  Action  it  is  faid.  That 
the  Alliance  was  made  by  Solomon  according 
to  the  Wifdom  which  God  had  given  him. 
3Tis  very  true,  the  Jews  were  generally  very 
cautious  of  contracting  with  Idolatrous 
Princes,  and  the  Reafon  was,  for  that  they 
had  exprefs  Promifes  of  Victory,  butthat  was 
conditionally,  i.  e.  if  they  kept  the  Law, 
which  if  performed,  they  had  the  lefs  need  of 
human  Aid.  But  now  under  the  Golpel  fuch 
lib.  7.  cap.  3.  contracts  have  a  more  favourable  Admittance, 
Horum  exem-  accorc^ng  to  that  of  T 'evtullian :  So  long  as 

V ^ratore. Ifra(d  only  was  his  people ,  God  did  jujlly  com - 
RegesChrift-  mand  mercy  towards  their  Brethren  alone ;  but 
uni  Feeder  a,  after  that  he  gave  unto  Chrijt  the  Nations  for 
aut  cum  non  his  Inheritance ,  and  the  Ends  of  the  Earth  for 
Chrijhamsy  p0JfeJflon  ;  and  that  began  to  be  paid  which 

jdnsZbnfii-  was  promifed  in  Hofea,  They  that  were  not  my 
unis  feccre f  people  Jhalc  be  my  people ,  and  the  N at  ions  that 
Conjtantius  had  not  obtained  mercy  jhall  obtain  mercy  ;  from 
etim  G°tbts&  *  hat  time  Chrijt  hath  extended  unto  all  the  Law 
rZanus'clm  tf  Fraternal  Benignity ,  excluding  none  from  our 
Lmgobardis ,  compajfion ,  no  more  than  from  his  Vocation : 
cum  Saracenis  ,ancj  therefore  as  it  is  no  evil  to  do  good  to  the 
Tbeodofmsy  profane,  fo  neither  is  it  unlawful  to  implore 
Honortus  &  j  •  as  paui  invoked  the  Aid  of  Cafar 

j leges  Hifpa-  and  the  Chief  Captain  j  to  that  at  this  day 

cum  Tar~  the  I  < 


! 
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iris  Rodolpbus  Habfpurgenjis,  Adi  Jobannem  de  Cartbagena,  L  3.  de  Jure 
*elli  Romani  Pontfcis  c.  I.  Julius  fecundus  Pont  if  ex  'Turcis  ufus ,  Vide 
'ulftrod  part .  3.  fol.  28.  cited  in  Marjbe's  Cafe,  the  Cafe  of  Samuel 
'ellagy,  that  had  been  Embaflador  to  the  States  of  Holland  to  treat 
ith  them  from  the  Emperor  of  Morrocco. 

*  Famous  was  the  Piety  of  Emanuel  Duke  of  Savoy,  who,  when  he 
as  able  to  take  Cyprus  by  the  aid  of  the  Great  T urk ,  refufed  it. 

Siere  is  no  intrinfical  or  univerfal  Pravity ; 
everthelefs  thofe  Alliances  have  their  Cir- 
umftances  or  Rules  of  Government,  as  not 
)  join  with  them  but  in  extreme  neceffity, 
ccording  to  that  of  *  Thucydides :  They  that 
re  treacheroufly  ajfaulted ,  as  we  are  by  the  A- 
aenians,  are  not  to  be  blamed ,  if  they  feek  for 
ifety,  and  fecure  themfelves  by  the  aid  not  of 
ireeks  only^  but  Barbarians. 
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CHAP.  vnr. 

Of  Alliances  unequal,  and  of  Protedion. 

I.  Of  Alliances  unequal ,  in  reference  to  the  acknow* 
lodging  a  Superiority  or  Protection  in  another . 

II.  Of  Protections  by  a  Prince  or  State  voluntary  or 
mercenary. 

III.  Of  the  Conveniences  of  fuch  Alliances ,  how  con - 
fidered . 

XV.  0/*  the  Duty  incumbent  on  the  protected ,  the 

obligation  in  Honour  and  fuftice  on  the  Protect  or . 

V.  (9/~  Alliances  unequal ,  aW  of  the  ordinary  Caufes 
that  may  tend  to  a  Rupture  of  the  fame. 

VI.  Of  the  Caufes  extraordinary  that  may  occafion  the 
Breach  of  fuch  Alliances. 

VII.  Of  Faith  and  Afurance  i?nplicitly  dif charged  by 
the  delivering  of  Hojlages. 

VIII.  Of  the  Differences  of  Leagues  contracted  by 
Princes ,  through  force  or  fear ,  differing  from  Con¬ 
tracts  private. 

IX.  Of  Ambiguity  in  words ,  how  it  hath  given  occa¬ 
fion  to  Princes  to  depart  from  the  League ,  and  of 
the  Reputation  of  Princes  on  fuch  occafion  preferv - 
ing  the  Alliance. 

X.  Of  the  Firmnefs  and  Affurance  of  Alliances ,  whe¬ 
ther  to  be  found  more  in  Princes,  or  in  Repub- 
licks. 

XI.  If  one  Party  hath  violated  the  League ,  whether 
it  be  larjvful  for  the  other  to  depart  from  the  fame . 

XI  f.  In  the  ConfruClion  of  Leagues ,  the  Thoughts  not 
the  Words  of  Princes  to  be  conftdered. 

XIII.  Of  things  tacitly  excepted  in  all  Leagues  and 
Treaties ,  in  reference  to  their  nullity. 

XIV.  Of  things  favourable ,  things  odious ,  and  others 
of  a  mixt  nature  to  be  ufcd  in  the  interpreting  of 
Leagues . 

Androntcus  I.  T  TNEQUAL  Alliance  is  that,  which  is 
Rhodius pofi  •  contrafted  betwixt  Princes  or  States 

mmiciti Jointer  unequal  in  Honour ,  or  in  Power ,  with  unequal 

Conditions, 
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Conditions,  the  acknowledging  the  other, 
'not  for  Mafier  or  Lord,  but  by  Honour  as  the 
more  powerful,  and  the  better  qualified,  and 
fome  for  Protestor-,  and  thefe  Treaties  are 
made  with  thofe  States  which  take  or  give 
Penfion ,  or  which  put  themfelves  into  Protec¬ 
tion.  And  fuch  was  the  League  of  *  Protec¬ 
tion  propounded  to  Queen  Elizabeth  by  the 
States-General  of  the  United  Provinces ,  who  by 
Joos  Van  Alenin  molt  humbly  befought  Her 
to  accept  of  the  Sovereignty  and  Supreme 
Dominion  over  the  faid  United  Provinces ,  upon 
certain  and  reafonable  Conditions  and  Arti¬ 
cles,  &c. 


partes  hoc  nit 
proprium ,  ut 
potentiori  plus 
honoris ,  infr- 
mtori  plus 
auxilii  defer  a - 
tur.  Grot. 
lib.  I .  c.  2.  §. 
21.  n.  2.  It  is 
the  property 
of  Friendftiip 
’twixt  une¬ 
quals,  that 
the  ftronger 
have  more 
Honour,  and 
tlje  weaker 
have  more 


Help  :  Procullus  adds,  that  fuch  a  Claufe  is  inferted  in  the  League, 
to  fignify  the  one  is  fuperior  in  Authority  and  Pignity,  for  both  arc. 
free,  but  are  fub  palricinioy  non  Jub  didione.  Li-v.  lib.  37.  Cicero 
Ojfc.  2. 

*  Non  fne  metu  in  poflsrum ,  quern  tunc  prtefens  necejftas  a-verterat . 
Grotius  Annal.  lib.  5.  A.  E.  Mitoran.  lib.  1.3.  ad  An.  1585.  Grim- 
(Ion,  lib.  12.  ad  An.  1583. 

Tribute  is  paid  by  the  Subject ,  or  by  him, 
who,  to  enjoy  his  liberty,  pays  that  which  is 
agreed  upon  to  him  that  hath  forced  him  to, 
do  it.  But  a  Penfion  is  held  voluntary  from 
him  that  is  in  Protection ,  or  from  him  that  is. 


in  all  other  things  equal  to  the  Treaty  of  Al¬ 
liance,  to  hinder  the  Penfi oners  that  he  join 
not  with  the  Enemy,  as  the  Swifs  to  the 
French,  or  to  have  Aid  and  Succours  from 

him. 

II.  But  that  Protection  is  moft  true  and  Leg.nondubi * 
honourable,  when  a  Prince  or  Republick  takes  CaP 
upon  him  the  defence  of  another,  freely  with¬ 
out  Reward',  though  fome,  if  not  all,  find  it 
molt  neceflary  to  balance  Honour  with  Profit* 
from  this  Maxim,  that  A  pecuniary  inter  eft 
obliges  more  to  fuccour ,  than  when  barely  obliged 
by  Oath . 


III.  Again 
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III.  Again,  there  teems  to  be  a  kind  of 
Protection  or  an  Aiiiance,  -which  indeed  is  no 
more  than  a  bare  pecuniary  retaining.  Poli¬ 
ticians  have  confidered  the  Subjed  diverfly, 
either  Abfolute  or  Conditional ;  Abfolute  is 
that  which  is  meafured  by  the  concurrence  of 
t  &reatnefs  of  forces,  Treafure,  Munitions, 
ana  other  Military  Preparations;  Conditional 
is  that,  the  which  although  it  be  lefs  than  an 
absolute,  yet  is  more  fit  to  fuccour  us  or  do 
us  Harm:  In  this  the  Neighbourhood  is  of 
very  great  confideration,  for  that  a  Neighbour 

Prince  of  mean  Forces  may  more  eafily  hurt 
or  fuccour  us,  than  a  great  Prince  that  lies 
far  oil ;  near  Succours  are  always  fooner  ready 
and  with  lefs  Charge.  And  this  makes  the 
Bifhop  of  Munfter  to  be  in  that  efteem  with 
the  States  of  Holland ,  and  the  other  Sovereign 
Princes  bordering  on  his  Territory;  and  the 
Reafon  why  he  is  fo  much  the  more  courted 
into  Affiftance  and  Friendfhip  is,  for  that  his 
Forces  being  at  hand,  if  Peace  be  concluded, 
he  is  the  more  eafily  difpatched;  whereas  re¬ 
mote  and  abfolute  Princes,  their  Succours  come 
often  too  late  after  the  Occafions  to  defend 
us,  and  too  foon  to  opprefs  us. 

i  V,  By  the  Law  of  Protection ,  he  that  is 

thewollaion  Proteaed  owes  a11  Refpen  and  Honour  to  his 
of  the  French  Protector,  again  ft  whom,  if  he  confpire  or  at- 
Kiiig,  revolt-  tempt,  or  if  rays  front  his  duty,  it  is  lawful 
ed ;  he  there-  for  the  Protedor  to  make  better  affurance  ■ 

their  Con £e-d  naL  if  he  pleafes,  to  make  himfelf  Mafter  \ 
tions  into  But  then  on  the  other  fide,  the  Protestor 
Privileges,  to  ought  to  defend  and  fuccour  the  protected, 
the  end,  it  and  ufe  him  well,  for  otherwife  he  may  with-- 

wll  to  de-,S  draw  Wnifelf  from  the  Protedion,  and  feek 

prive  them  another . 

when  he  Ihojld  think  fit.  Vide  Cardinal.  Thu/c.  P.  P.  Ccncl.  015. 

V.  In 


The  Oenoefe , 

J  ■ 

having  put 
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V.  In  Alliances  that  are  unequal,  there  are 
four  kinds  of  controverfies  may  happen. 

Fir/i,  If  the  Subjects  of  a  Prince  or  Re-  This  holds  as 

publick,  that  is  under  the  Protedtion  of  ano-  ^aguesT" 
ther,  have  committed  any  tiling  againft  the  ^ f  as  une- 
League.  qual. 

Secondly ,  If  the  Prince  or  Republick  be 

r  j  ^  Jure  Belli  clc 

acculed.  Pads  l.  I  C. 

Thirdly,  If  the  Fellows,  which  are  under  3>  §/2I*.  ’ 

the  protection  of  the  fame  Prince  or  Repub-  This  hath  the 

lick ,  contend  with  one  another.  lame  Right  in 

Fourthly ,  If  the  Subjects  complain  of  their  ^equlh  ^ 

own  Ruler.  '  Nam  ut  quis 

To  th tfirjl,  it  a  Fault  appears,  the  Prince  ultionem  jumat 
or  Republick  is  bound  either  to  punifh  th tabeoquipec- 
Offender,  or  to  render  him  unto  the  Party  caflfJatls  efi 
injured,  and  fee  or  endeavour  that  Damages pecca,0it  jub- 
may  be  recovered.  ditus  non  Jit . 

But  one  of  the  Affociates  in  the  League  ^e  Jure 
hath  no  Right  to  apprehend  or  punifh  the 
Subjects  of  his  Confederate.  But  that  5 

To  the  fecond ,  the  Confederate  hath  a  Right  proves  not  a- 
to  compel  his  Confederate  to  Hand  to  the  nY  Power.  °f 
League,  and  if  he  will  not,  to  punifh  him,  ^^^^0 
for  that  one  may  take  fatisfaCtion  or  revenge  ufu:iiiy  try 
of  him  that  hath  offended  ^  and  this  happens  their  cauies 
as  well  amongft  thole  that  have  no  Confede-  before  judges 

ration  at  a  .  .  .  .  chuhng,  Eod. 

To  the  Third ,  as  in  Confederacies  equal,/.  l%  Cm  3>  ^ 

the  Controverfies  are  wont  generally  to  be  21.  n.  6.  De- 
brought  before  an  Ajfembly  of  the  Confede- cst  eos  vr 
rates,  that  is  to  fay,  iuch  as  are  not  concerned 
in  the  Queftion,  or  elfe  before  Arbitrators ,  orquidem  uJtiii_ 
elfe  before  the  Prince  of  the  AJfociation ,  as  a  tatesnihilpra- 
Common  Arbitrator.  cipuumfumere ; 

So  on  the  other  hand  in  a  League  unequal, at  in  co”imum- 

.  .  1  r  1  n  ,  1  L  bus  rebus  cu¬ 

lt  is  agreed  for  the  molt  part,  that  the  Con-  randis  eminer4 

troverfl  QSfupra  cater  Oi. 
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In  Orat.  Co-  troverfies  be  debated  before  him  who  is  Su- 
rintliiorum.  perior  in  the  League. 

T  o  the  laft,  the  Confederates  have  no  Cog¬ 
nizance .  In  common  Affairs  out  of  time  of 
Affemblv,  even  where  the  League  is  equal, 
the  Cuftom  is  for  him  who  is  chofe  Chief  of 
the  League ,  to  have  Command  over  the  Con¬ 
federates,  according  to  the  Speech  of  the 
Corinthians  in  Thucydides ,  It  becomes  them  that 
are  Princes  of  the  League ,  not  to  feek  their  own 
particular  advantage ,  but  to  content  themfelves 
with  an  Eminency  above  the  ref ,  in  taking  care 
of  the  common  Interefl. 

VI.  Tho’  that  the  Breach  of  Faith  be  much 
praftifed  in  fuch  Affairs,  yet  there  are  few 
Princes  found  which  have  not  found  a  pre¬ 
text  ;  fome  have  pretended  to  be  circum¬ 
vented  by  error ;  others  by  Change  of  Affairs 
have  pleaded  an  excufe,  as  great  Wrongs  or 
inevitable  Lofs,  and  apparent  danger  of  the 
ruin  of  their  States ,  which  are  the  Caufes, 
wherein  foipe  fay,  that  an  Oath  is  not  obliga¬ 
tory  \  the  Condition,  by  reafon  of  the  Oath, 
being  impoflible  or  unjuft ;  to  thefe  Limi¬ 
tations,  fome  hold  they  muft  not  keep  faith 

01  dr  ad.  Con/,  with  an  Enemy  cf  the  Faith ,  nor  with  him 
*•  that  hath  broken  his,  nor  with  a  Subjeft,  nor 

with  a  Thief  or  Pirate  ;  certainly,  if  it  be  not 
lawful  for  a  Man  in  thefe  cafes  to  keep  Faith , 
Gregorius,  it  is  not  lawful  to  give  it :  If  it  be  lawful  to 
PerjurjumDeo  capitulate  with  fuch  Men,  it  is  neceffary  to 
culpam  impin-  what  we  promife,  that  is,  (we  prefume) 

^  ^  when  the  word  is  given  by  him  that  may 
give  it,  and  that  they  rely  upon  it. 

VII.  If  Hoflages  are  taken,  he  that  gives 
them  is  freed  from  his  Faith ;  for  that  in 
receiving  Hof  ages ,  he  that  receives  tham  hath 
reJinquifhed  the  affurance  which  he  hath  in 

the 
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the  Faith  of  him  that  gave  them  ;  fo  where  a 
Captain  for  his  Prince  gives  his  Word  with¬ 
out  Commiffion  it  binds  not  the  Prince. 

VIII.  Some  Lawyers  would  judge  of  Trea¬ 
ties  as  particular  Contracts,  by  which  means 
they  would  ftretch  the  Confidences  of  Princes  \ 
for,  fay  they,  that  as  a  private  Man  is  not 
bound  by  that  which  he  hath  promifed  by 
force  or  fear ,  fo  it  ought  to  take  place  a- 
mongft  Princes ,  and  in  Treaties  which  are 
made  betwixt  Sovereigns  •,  but  that  is  ridicu¬ 
lous,  for  that  were  in  eflfedt  to  banifli  Faith 
from  alLpublick  Negotiations*,  for  there  is 
no  Treaty  but  what  is  ufually  made  in  Arms 
by  force ,  or  through  fear  to  lofe  either  Life 
or  Goods,  or  Liberty,  or  the  State  ;  which 
are  caufes  of  juft  fear ,  and  may  fhake  the 
moft  c.onftant. 

IX.  Some  Princes  defirous  to  fhew  them- 
felves  more  irreligious  in  thefe  Ruptures,  have 
taken  fubject  and  occafion  upon  the  Ambi¬ 
guity  of  feme  Claufes  in  the  Treaty ,  or  upon 
Equivocation ,  as  Charles  the  Fifth  did  *,  or  elfe  Upon  the 
they  feek  other  Occafions,  as  attempting  a-  wor<^*'“z*£ 
gainft  thofe  whom  their  Ally  is  bound  to  de-  ‘™ain  The  t0 
fend,  to  the  end  that  drawing  him  into  th z  Landgrave  of 
field,  he  may  lay  the  caufe  of  the  Rupture  on 

him . 


But  Princes,  who  refpedt  fuch  Treaties  with 
a  pious  Intention  of  preferving  them,  always 
remain  conftant  and  firm ;  and  though  occa- 
fion  may  offer  itfelf,  by  which  they  might 
s  get  advantage  by  the  Breach ;  yet  when  they 
remain  durable,  fuch  rcfpedt  is  afterwards 
had  to  their  Word  and  Honour,  that  fewer 
and  leffer  Securities  will  be  demanded  of 
them,  than  one  whofe  Faith  is  doubted. 


X.  But 
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X.  But  Affurances  in  cafes  of  this  Nature 
hav^e  been  found  more  in  Republicks  than  in 
./  y inces ;  for  though  Republicks  have  the 
lame  Mind,  and  the  fame  intentions  as  Princes, 
yet  for  that  they  move  but  (lowly,  it  will 
Famous  was  caufe  them  to  ftay  longer  in  refolving.  Fa- 

thecfX«fm0US.is  that  of  the  Athenians,  when  Themif 
nian  Senate  *°cJes  ^*s  Oration  told  them,  That  he  could 
to  the  Romans  diicover  a  Matter  in  which  the  Athenians 
upon  the  af-  would  reap  great  Advantages,  but  he  could 

n0t  A  k’  for  fear  the  difeovery  would  take 
Whether  Sa-  awa7 tne  Opportunity oi  atchieving  it:  Where- 
guntum  was  upon  the  Athenians  deputed  Arifiides,  to  whom 
ali  u  tsd  by  he  fhould  communicate  the  Secret,  and  with 
^ubHcA  r  ^1Lia  fhould  confult  about  the  obtaining  it  : 
Council,  we  meeting,  Themiftocles  demonftrated,Dthat 

conceive  it  it  was  in  the  Power  of  the  Athenians  to  make 
not  to  be  therofelves  Mailers  of  all  Greece ,  for  the 

Ou^Fonfbu'  Grecian  Naval  Army  was  then  in  their  Ports 
this,  whether an^  Ptoteclion  ;  whereupon  Arifiides  replied, 
it  was  afTault-  Fhe  fame  was  a  Breach  of  Faith  :  But  it  was 
ed  juftly  or  anfwered,  It  being  for  the  Public!,  all  confi - 
derations  °f  that  kmd  ought  to  be  laid  afide  * 
an  Account  is  whereupon  Arifiides  being  called  by  the  Peo- 
to  be  given  by  pie  to  give  Report,  told  them,  Fbemiftocles’s 
cur  Citizens,  advice  was  exceeding  profitable,  but  di  [honed,  for 

it-  Which  Caule  the  Pe°Pi;  wh0%  refufed  it. 


felf,  or  by  Commiffion ;  with  you  this  alone  is  difputable,  whether 
it  were  a  violation  of  the  League,  or  no.  Livy  B.  31. 

XI.  If  one  party  has  violated  the  League, 
the  other  may  moil  certainly  depart  from  it ; 
for  the  TranfgrefTion  of  the  Articles,  be  it 
never  fo  little,  makes  a  Breach  of  the  Agree¬ 
ment ,  unlefs  it  be  otherwife  prevented  by  Con¬ 
dition,  which  may  be,  by  inferring  into  the 
*  Grot.  /.  2.  fame5  *  that  for  every  Offence  it  may  not  be  law- 
<•.  15.  §.  15.  ful  to  depart  from  the  League . 


XI!.  In 
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XII.  In  all  Leagues ,  the  Thoughts  cf  Prin-  In  fide  quid 
ces  and  States  are  to  be  confidered,  not  what  fenJ€ris>  non 
they  faid ;  yet  becaufe  internal  Adis  are  not 

vifible  by  themfelves,  it  is  neceflary  thatfome-  ciCl  de  Offic. 
what  certain  fhould  be  determined,  i.  e,  re-  i. 
duced  to  Heads  or  Writings ,  otherwife  there 
would  be  no  Obligation  at  all,  for  then  every 
one  might  free  himfelf,  by  affixing  on  his  own 
Words  what  Senfe  he  pleafes.  Hence  it  is, 
that  by  the  Dictates  of  Natural  Reafon ,  he 
to  whom  any  thing  is  promifed,  hath  a  Right 
to  compel  the  Promifer  to  that  which  right 
Interpretation  fuggefteth,  for  otherwife  the 
matter  would  have  no  End.  And  as  the  re¬ 
ducing  of  the  Treaties  into  Writing  makes 
the  Agreements  plain  and  obvious,  fo  the 
mutual  Advance  of  the  Minifters  proporti- 
onably  haftens  the  Accomplifhment.  The 
Counts  Avaux  and  Servient ,  being  appointed 
for  the  Treaty  at  Munfier ,  as  they  paflfed 
through  Holland ,  they  entered  into  a  Con¬ 
federacy  with  thofe  States,  wherein  each  Party 
reciprocally  did  bind  themfelves  by  Articles, 
not  only  not  to  treat  of  any  thing  without  the 
Afient  and  Participation  of  the  other  Col-  Monmouth's 
league,  but  that  the  Treaty  fhould  be  carried  Hiftory  of 
on  fo  equally,  as  if  one  of  the  Parties  fhould  France,  fol. 
fee  the  other’s  Bufinefs  advance  further  than 
his,  it  fhould  be  lawful  for  the  one  to  defire 
the  other  to  proceed  no  further,  till  his  Af¬ 
fairs  were  equally  advanced  ;  which  Articles 
bounding  the  Approaches  of  each  other,  loon 
haftened  the  end  of  that  tedious  Treaty. 

XIII.  Again,  in  all  Leagues  and  Treaties^/  promitt  it 
for  Peace,  there  is  this  Exception  to  be  fup-  non  offender e> 
pofed  in  the  Contractors,  unlefs  fome  new  ,s Jlfhintruig^ 
Caufe  intervene,  or  unlefs  it  be  by  the  default  *Nijfcaufii  fu- 
of  him  with  whom  the  League  and  CompaCt  perveniat,  nifi 

25  culpa  accefferit 


tgo 

ejus  cui promif- 
fio  iftaftt ,  iff 
pa£lioftcederis> 
rebus  jic  ft  an¬ 
ti  bus.  Alber. 
Gentil.  deju- 
re  Belli,  A3. 
c .  24. 


In  L.  non  pof- 
Junt.  D.  de 
Le gibus . 
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is  made,  or  Affairs  continuing  in  the  fame 
pofture  and  ftate  in  which  they  were  at  the 
1  ime  of  the  Contrail :  And  that  Saying  of 
Ulpianus  and  Pomponius  concerning  private 
Compaits,  viz.  I  hat  an  Agreement  is  not  vio¬ 
lated. ,  from  which  a  Man  recedes  upon  a  juft 
reafon  and  motive ;  is  by  Interpreters  extended 
to  National  Leagues  betwixt  Princes  and 
States. 

XIV.  In  the  Interpretation  of  Leagues  and 
Truces,  there  ought  to  be  a  very  great  Care 
had,  in  regard  of  the  Sacrednefs  of  them  *, 
therefore  in  things  promifed  or  fee u red  by 
iuch  Leagues,  lome  are  favourable,  fome 
odious,  fome  mixt,  or  of  a  middle  Nature. 
Thofe  that  are  moft  favourable,  are  thofe 
whofe  Words  tend  to  Peace,  not  to  War, 
whole  Footfteps  leave  ever  behind  the  deep 
Impreffions  of  Mifery*  Devaftation,  and 
Poverty,  but  more  efpeciaily  when  fuch 
Leagues  are  made  for  War  Defenfive  than 
otherwife ;  but  thofe  are  called  odious ,  which 
burden  or  opprefs  one  part  only,  or  one  more 
than  the  other,  and  likewife  fuch  as  tend  to 
matter  of  Revenge  or  P  uni  foment  ^  or  to  violate 
fome  former  aits  or  obligations,  or  the  bring¬ 
ing  in  a  change  or  innovation  of  what  hath 
been  conftantly  fettled ,  and  ufed  before.  Mixt, 
as  where  a  Change  is  propounded  ;  but  that 
is  with  the  Sifters  of  Moderation  and  Peace , 
which  are  proportionably  good,  according, 
as  the  Change  may  be  efteemed. - There¬ 

fore  the  Standard  Rule  is,  That  in  Leagues 
and  Treaties  not  odious,  the  Words  are  to  be 
taken  according  to  the  full  extent  and  propriety 
of  popular  ufe ;  and  if  there  be  more  Significa¬ 
tions ,  the  largcft  is  be/l :  On  the  other  hand, 
tve  are  not  to  recur  to  Significations  plainly 

improper. 
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improper,  unlefs  otherwife  fome  abfurdity 
or  inutility  of  the  Agreement  would  follow. 

Ae;ain,  Words  are  to  be  taken  ever  more  Vide  exemplum 
ftridtly  than  Propriety  fuffers,  if  it  be  necef-  L%^un! 

*  J  ,  -V  J  r  •  •  i  r  j ’  m  rumL.de  hdet 

fary  for  the  avoiding  of  inequity  or  abjurdity.  commijps% 

But  if  there  be  not  fuch  neceffity,  manifefi 
equity  or  utility  in  the  Reftridfion,  we  are  to 
ftay  them  within  the  narroweft  Bounds  of 
Propriety,  unlefs  the  Circumftances  dilTuade. 

On  the  other  hand,  in  Leagues  or  Promifes 
odious ,  even  a  figurative  Speech  is  admitted  to 
avoid  the  Odium ,  or  burden ;  therefore  in  Do¬ 
nation,  Remijfion  of  one’s  Right ,  Dominion  or 
Property ,  they  are  always  to  be  conftrued  to 
thofe  things  which  were  probably  thought  on, 
and  really  intended.  So  Aids  and  Succours  Grotius/rJ.i. 
promifed  from  one  part  only,  is  to  be  under-  ca$' 1  *  I2‘ 

ftood  to  be  due  at  the  Charges  of  him  who 
J hall  acquire  them . 
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CHAP,  IX. 

Of  Treaties  of  Truce,  Neutrality,  and 

Peace. 

I.  Of  Treaties,  the  various  forts. 

II.  Of  Rules  in  Cafes  doubtful. 

III.  Of  Truces  a?nounting  to  a  Peace. 

IV.  Of  the  Advantages  between  Treaties  of  Trued 
and  Peace. 

V .  When  promoted. 

VI.  Whether  it  can  prejudice  the  P  ret  erf  ms  of  the 
Principal. 

VII.  How  preferved  and  punijhed  by  the  Laws  of 
England. 

VIII.  Of  Treaties  of  Neutrality ,  the  various  Sorts . 

IX.  Of  the  Advantages  of  the  fame. 

X.  In  Cafes  of  Necejfty  where  he  ought  to  declare , 
and  for  whom. 

I*  F~W^Reaties  are  either  with  Enemies  or 
JL  Friends ,  or  with  Perfons  which  de¬ 
fire  to  continue  Neuters  with  us,  or  we  with 
them. 

The  Treaties  which  are  made  with  our 
Enemies  are  either  for  a  time ,  or  perpetual. 

Perpetual ,  as  the  Peace  that  is  made  to 
compofe  all  differences,  and  the  War  that  is 
undertaken  for  Conqueft,  or  for  Reparation  of 
Injuries,  or  to  reft  ore  the  Commerce . 

Treaties ,  which  are  made  for  a  time  with 
our  Enemies,  are  called  Truces ;  the  which 
are  either  general ,  for  all  the  States  of  the 
one  or  the  other  Prince,  for  all  Perfons,  and 
for  all  forts  of  Commerce :  Or  elfe  they  are 
particular ,  for  certain  Places,  for  certain  Per¬ 
fons,  and  for  the  Commerce ,  and  fometimes 
no  further  than  a  bare  fufpenfion  of  Arms. 

A  Truce 
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A  Truce  is  an  Agreement,  whereby,  tho*  Truce,  what 
the  War  continue,  yet  all  A6ts  of  Hoftility  11  ls * 
do  for  a  while  ceafe ;  for  between  War  and 
Peace  there  is  no  Medium,  it  is,  and  may 
be  called  a  War,  tho’  at  prefent  its  Opera¬ 
tions  are  intermitted.  An  Habit  may  be, 
tho*  at  prefent  it  doth  not  operate.  A  Man 
may  be  laid  to  be  wile  or  prudent,  tho'  he  be 
afleep,  and  virtuous,  tho’  for  a  while  he  be 
void  of  ACtion.  So  that  a  Truce  cannot  be 
called  a  Peace,  for  tho’  the  Fight  ceafe,  the  Grot;  de  7*r* 
War  continues,  ’tis  but  a  bare  Sufpenfion  of  ^  Pacu> 
the  ACts  of  War, 

II.  When  any  one  is  bound  by  Alliance  not 

to  make  Peace  or  Truce,  without  the  Confent 
of  his  Ally,  and  whofe  Agreement  feems 
doubtful,  they  add  in  the  Treaty,  that  it  lhall  In  the  Truce 
take  place  for  all  thofe  the  Contractors  fhall  thatwasmade 
Name,  and  they  fet  down  no  prefixed  time,  b^ween 
but  that  it  Jhall  continue  till  he  refufe,  and  fome  Fourth1  a^d 
reafonable  time  afcer tamed  after-,  as  that  which  Lewis  the 
was  made  betwixt  Charles  the  Eighth  and  the  Eleventh, 
King  of  Spain,  there  was  like 

0  1  provifion 

made  for  Charles  Duke  of  Burgundy,  but  he  rcfufed,  and  concluded 
a  Peace  for  himfelf  apart,  being  angry  with  Edward  the  Fourth  for 
making  the  fame.  Phil.  Comin.  lib.  4.  cap.  40.  So  Lewis  the  FJe- 
venth  concluded  a  Truce  for  nine  Years  writh  Edward  the  Fourth 
when  he  had  invaded  France.  Phil.  Comin.  lib.  4.  cap.  8. 

III.  Sometimes  a  general  Truce  holds  the 
place  of  Peace,  as  that  of  a  hundred  years. 

Such  Truces  are  commonly  made  betwixt 
Princes  that  are  equal  in  Power,  as  that  be¬ 
twixt  Spain  and  Portugal,  and  will  not  quit 
any  thing  of  their  Rights  by  Peace  ;  and  yet 
defire  to  live  quietly  in  the  State  wherein  they 
are,  fatisfying  by  this  Medium  the  point  of  Ho¬ 
nour . 


VOL.  I. 
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IV.  7* reaties  of  F ruce  are  many  times  lefs 
fubjeft  to  Rupture  than  a  Peacey  which  is 
made  perpetual ;  for  Princes  or  States  that 
find  themfelves  aggrieved  with  a  Treaty  that 
is  perpetual,  feek  out  plaufible  Reafons  to 
forfake  it,  feeing  the  Grievances  cannot  be 
otherwife  repaired  ;  but  if  the  time  be  limit¬ 
ed  and  expired,  they  may  purfue  that  which 
they  think  ought  to  be  grant  edy  and  the  other 
may  oppofe;  and  if  they  have  a  defire  to 
continue  the  T ruce ,  there  is  nothing  fo  eafy 
as  to  renew  it.  Hence  it  is  become  a  Max¬ 
im  in  State,  That  feeing  Treaties  are  ground¬ 
ed  on  the  Inter  efts  of  Princes  which  change 
with  the  timey  it  is  neceffary  to  change  and  fet¬ 
tle  them  at  the  end  of  the  timey  or  to  break  them 
off ;  for  it  is  in  vain  to  truft  to  a  bare  Friend- 
,  fhip. 

Tis  true,  the  y  ^  cpruce  [s  fikewife  made  to  advance  a 

the  other  Peace,  and  to  treat  of  it ;  and  luch  was  the 
Confederates  Truce  of  the  Hollanders  propounded  at  the 
with  France  Xreaty  of  Munfter ,  who  refufed  abfolutely 

Peacefand  t0  t0  anY  m0re  than  a  Truce  ’  and  th.e 

the  Marquis  Reafon  that  they  then  gave  was,  that  their 

CafielRodrigo  Commonwealth  was  to  be  maintained  by 

then  offered  a  ^rms?  and  that  by  admitting  a  Peace,  the 

£ et/Sn^me  might  be  a  means  to  reduce  it  to  weak- 
whichthey  nefs,  which  would  in  the  end  tend  to  the 
might  treat  of  deftruftion  of  that  State;  nay,  they  offered 
at  home.  the  Truce  on  Terms,  that  if  *  France  fhould 
moTof  S  enter  thereunto,  Ihe  fhould  oblige  herfelf 
y  *  upon  any  Breach  to  reaffume  War,  and  that 
Treaty  of  Truce  was  continued,  which  not 
long  after  was  converted  into  a  perpetual 
Peace, 

Again,  T ruces  are  fometimes  promoted 
for  the  more  honeft  difcharge  of  a  League , 
which  is  made  with  fome  other  Prince,  whom 

they 


France ,  fol. 
28. 
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they  have  accuftomed  to  comprehend  there¬ 
in  :  So  as  a  Peace  following  it,  or  a  Truce 
not  being  accepted  by  him,  they  take  oc- 
cafion  to  leave  the  League,  it  being  not  his 
fault  that  leaves  it,  that  the  War  was  not 
ended. 

VI.  And  although  it  feems  that  a  Truce 
cannot  by  its  condition  prejudice  the  preten - 
fion  in  the  Principal ;  yet  it  is  moft  certain, 
that  if  he  which  is  chafed  out  of  a  contentious 
State,  confents,  that  during  the  Truce  the 
Commerce  fhall  be  forbidden  to  his  Subjects ,  he 
doth  wholly  flop  the  gate ,  as  *  Lewis  the 
Twelfth  did  in  the  Truce  which  he  made  with 
Gonfalve  after  the  Conqueft  of  the  Realm  of 
Naples . 

VII.  In  England  by  the  Statute  of  2  H.  5. 
cap.  6.  Robbery,  Spoiling,  breaking  of  Truces 
and  Safe-Ccndutts ,  by  any  of  the  King’s  Liege 
People  and  Subjefts  within  England ,  Ireland , 
and  IV ales ,  or  upon  the  main  Sea,  was  ad¬ 
judged  and  determined  to  be  High-Treafon, 
but  this  branch  concerning  High-Treafon, 
is  repealed  by  the  Statute  of  20  H.  6.  cap. 
11.  1  E.  6.  c.  12.  1  M.  Sejf.  1.  c.  1.  But 
by  the  faid  Aft  of  2  H.  5.  for  the  better  ob- 
fervation  of  Truces  and  Safe-Condufts,  Con - 
rervator  Induciarum  &  falvorum  Regis  conduc - 

- uum ,  was  raifed  and  appointed  in  every  Port 
)f  the  Sea  by  Letters  Patents  :  His  Office 
vas  to  inquire  of  all  Offences  done  againft 
:he  King’s  Truces  and  Safc-Condu£ts  upon 
;he  main  Sea  (out  of  the  Counties  and  out 
)f  the  Leagues  of  Cinque  Ports)  as  Admirals 
)f  Cuftom  were  uled  to  do.  Sir  'John  Trebiel 
vas  committed  to  the  Tower  for  taking  a 
French  Ship,  and  being  brought  into  Parlia - 
n*nt ,  did  there juftify  the  lame;  but  at  laft 

O  2  confeffed 
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*  For  the 
Right  re¬ 
mains  with 
him,  however 
he  hath  loft 
the  pofteflion. 
Grot.  lib.  2. 
cap.  1 6.  §.  18. 
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confeffed  his  fault,  and  begged  the  King’s 
Pardon.  And  at  the  requeft  of  the  Lords 
and  Commons  was  pardoned,  he  making 
f  AdParliam.  fatisfa&ion  for  the  lofs  f.  Generally  all 
tent,  quin  den.  Leagues  and  Safe-Condufts  are,  or  ought 
Hill.  Vide  t0  be  0f  Record^  that  is,  they  ought  to  be 

Abridgment.  lulled  in  the  Chancery ,  to  the  end  the  Sub- 
19  E.  4.  6.  je&  may  know  who  are  in  Amity  with  the 
15  H.6.  c.  3.  King,  and  who  not ;  who  be  Enemies,  and 
1$  H.  6.  c .  8.  can  have  no  Aftion  here,  and  who  in  League, 

i°  E  r  4  and  may  ^ave  Aftions  perfonal  here. 

1 9  £.  4.  6.B.  Sometimes  they  have  been  inrolled  in  the 
Wardrobe ,  as  being  matters  of  State. 

Maxim.  Note,  In  all  Treaties,  the  power  of  the  one 

party ,  and  the  other ,  ought  to  be  equal ;  nor 
are  they  to  be  held  firm  till  ratified . 

'Rott.  Scoti&de  Before  the  Statute,  when  any  breach  of 
Anno  10  E.  3.  Truces  or  Leagues  happened,  or  was  occa- 
m.  36.  intus,de  f10nec[  by  the  mifdemeanors  of  any  of  the 

^ui  contra  for-  King  of  England’s  Subjects,  there  did  ufually 
nam  Treuga  iffue  forth  Commiflions  under  the  Great  Seat 
hominibus  de  of  England ,  to  inquire  of  the  Infringers  oi 
Scotm  concejfa  the  fame9  and  t0  punifh  and  award  Satisfac- 

MiUtrint.  tion  tQ  th£  injur£d_ 

VIII.  Princes ,  who  neither  love  nor  hate 
any  thing  abfolutely,  feem  generally  inclined 
to  Neutrality ,  and  in  that  govern  thefrifelve* 
in  their  Friendfliips  according  to  their  Inte- 
refts  ;  and  Reafon  of  State ,  in  effect,  is  nc 
other  but  Reafon  of  Intereft . 

Neutrality  may  be  of  two  forts  ;  the  one 
with  Alliance  with  either  part ,  the  other  with 
out  Alliance ,  or  fo  much  as  the  leaft  Tye  tc 
the  one  or  other,  which  is  that  which  proper 
ly  may  be  called  Neutrality . 

The  firft  is  governed  by  the  Treaty  of  New 
trality ,  the  latter  by  the  Difcretion  of  th 
Neuter  Prince ,  whofe,  Carriage  ought  alway 
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to  be  fuch,  as  that  he  may  not  give  the  leaft 
glimpfe  of  inclining  more  to  one  than  to  ano¬ 
ther. 

IX.  The  Advantages  of  Neutrality  are* 
that  the  Neuter  Prince  or  Republick  is  ho¬ 
noured  and  refpedted  of  both  Parties,  and  by 
the  fear  of  his  declaring  againft  one  of  them, 
he  remains  Arbitrator  of  others,  and  Mafter 
of  himfelf. 

And  as  a  Neuter  neither  purchafes  Friends* 
nor  frees  himfelf  from  Enemies  •,  fo  commonly 
he  proves  a  Prey  to  the  Victor  *,  hence  it  is 
held  more  advantage  to  hazard  in  a  Conquefi 
with  a  Companion ,  than  to  remain  in  a  State , 
wherein  he  is  in  all  probability  of  being  ruined 
by  the  one  or  the  other . 

But  Princes  that  are  powerful ,  have  ufed 
gene;  ally  to  prelerve  a  Neutrality  ;  for  whilft 
Petty  Princes  and  States  ruin  themfelves  by 
War,  he  fortifies  himfelf  with  means ,  and,  in 
the  end,  may  make  himfelf  Judge  of  their 
Differences. 

On  the  other  hand  it  hath  been  conceived* 
that  Republicks  that  are  weak,  what  part 
foever  they  take,  it  will  be  dangerous  to 
them,  efpecially  if  they  are  in  the  midft  of 
two  more  powerful  States  than  themfelves ; 
but  Experience  hath  made  it  appear  to  the 
contrary,  that  Neutrality  is  more  beneficial 
to  a  weak  Prince  or  Republick ,  fo  that  they 
that  are  at  War  be  not  barbarous  or  inhuman. 
For  although  a  Neutrality  does  not  pleafe 
either  Party,  yet  in  effedt  it  wrongs  no  Man  •, 
and  as  he  doth  not  ferve,  fo  he  does  not  hurt  : 
Befides,  his  Declaration  is  referved  till  the 
lffue  of  the  War,  by  which  means  he  is  not 
obliged,  by  fiding  with  either  party,  to  gain 
or  lofe  by  the  War. 

O  3 


Much  pra&i- 
fed  by  the 
Princes  of  the 
Empire  and 
petty  States. 


X.  But 
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X.  But  if  the  Neuter  be  preft  by  Neceflity 
to  declare  himfelf,  he  muft  do  it  for  the  moft 
powerful  of  the  two  Parties,  following  that 
Roman  Maxim,  That  either  they  muft  make 
themf elves  the  jlrongejl,  or  be  a  Friend  to  the 
*  Amo  167 4.  jlrongejl :  So  they  of  Strajlourg  *  declared 
Conful  Quin-  for  the  Empire  againft  the  French.  On  the 

*qmd  optimum  oth<:r  hancj>  if  th^  Neuter  fees,  that  joining 
cjjc  dicant  non  tO  the  Weaker,  Will  balance  the  PoWCT  of*  the 
interponi  <vos  llronger,  and  by  this  Counterpoife  reduce 
be! to :  imo mhil  them  to  Reafon  \  the  fame  hath  been  generally 

^ebtis^Jhis  f*°^owe(^?  uPon  the  Maxim,  That  the  fafety 
eji :  Quippe  cf  Abates  confifts  in  an  equal  counterpoife  of  the 
fine  gratia  <vei  one^  and  the  other  \  for  as  the  greatnefs  and 
digmtate  pr<e-  opulency  of  a  Prince  draws  after  it  the  Ruin 

entis.  Lucius,  °J  their  Neighbours,  it  iswifdom  to  prevent  it. 
hb.  35,  Scripts  Ammirat •  difc.  fclit.  /,  18. 


CHAP. 


Of  the  Immunities  and  Privileges  of 
Ambaffadors,  and  other  publick  Mi- 
nifters  of  State. 

I.  Of  the  Function  of  Ambaffadors  and  Agents  gene¬ 
rally  confidered. 

II.  Of  the  Difference  between  Ordinary  and  Extra¬ 
ordinary. 

III.  Of  the  Qualifications  and  Matters  requifite  to  be 
in  fuch. 

IV.  Whether  any  but  Sovereign  Princes  and  States 
may  qualify  fuch ,  and  who  may  not. 

V.  Of  the  Right  of  Ambaffadors ,  how  fecured  by 
the  Laws  Divine ,  and  of  Nations. 

VI.  Of  Precaution,  whether  the  fame  may  be  given 
to  fuch  not  to  come ,  and  attempting  againfl  fuch 
interdiction,  how  to  be  dealt  with  ;  and  of  the 
punijhment  of  thofe  that  Jhall  violate  them,  by  the 
Laws  of  England. 

VII.  How  Princes  and  States  may  govern  themf elves 
in  reference  to  their  Reception  or  Refufal. 

VIII.  Whether  Ambaffadors  may  be  JubjeCled  to  Pu- 
nijhment  when  they  offend  againfl  the  Laws  of  Na¬ 
tions. 

IX.  Of  proceeding  againfl  them  by  Princes  and  Re¬ 
pub  licks  at  this  day  according  to  the  Laws  of  Na¬ 
tions. 

X.  Whether  privileged  in  that  State  or  Country  thro 
which  they  pafs  without  leave  ;  and  of  the  various 
Proceedings  againfl  them  by  fever  a  l  Princes  and 
States,  illuftrated  in  Precedents  and  Examples. 

XI.  Of  proceeding  againfl  them  according  to  the 
Laws  of  England. 

XII.  JVhere  they  forfeit  their  Privilege,  according 
to  the  Laws  of  England,  in  things  Capital. 

XIII.  Where  preferved  in  Matters  ordinary  not 
malum  in  fe. 

XIV.  The  Office  of  a  publick  Minijler y  what  it  in - 

O  4  eludes 
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elude i  in  Mutters  Civil  for  the  King  and  Na.* 
tion  whom  they  reprfent. 

XV.  Whether  the  Houfe  of  an  Ambaffador  can  he  a 
Sanctuary  to  offenders ,  or  that  he  may  exercife 

Royal  fur  if  diction  over  his  own  Domejlicks  and 
V offals, 

XV  i.  IV n ether  the  Goods  of  an  Ambaffador  are  fuh - 
je£l  to  feizure  for  Debts  contracted  by  himfeff. 
XVII.  Outrages  committed  by  Ambaffadors ,  where 
a  Forfeiture  of  their  Privilege. 

XVIII.  Of  Punijhment  on  thofe  that  Jh all  offer  Vio¬ 
lence  to  their  per fons. 

XIX.  Obfervations  touching  the  Immunities  and  Go¬ 
vernments  of  the  publick  Ahniffers  of  Venice. 

XX.  How  introduced  by  the  Laws  of  Nations. 

XXI.  W ars  whether  juft  for  Violation  done  to  pub- 
lick  Minijltrs. 

XXII.  If  he  Privileg  es  of  Ambaffadors  and  their  Ser¬ 
vants  ,  as  to  civil  Suits,  by  the  Law  of  England. 


Ccke  4.  Inf  it, 
fol.  153.  * 
Agents  are 
generally 
ufed  when 
there  is  fome 
Sufpicion 
that  the  Am¬ 
baffador  will 


I*  A  N  Ambaffador  and  Agent  is  the  fame 
Jf\  thing,  if  we  confider  only  the  Func¬ 
tion  of  their  Charges :  Only  in  this  they  dif¬ 
fer  ;  an  Agent  hath  charge  to  reprefen t  the 
Affairs  only ;  but  an  Ambaffador  ought  to  re¬ 
prefen  t  the  Greatnefs  of  his  Majler ,  and  his 
Affairs. 


not  be  honoured  as  he  fhould  be  ;  therefore  the  French  Kings  of  late 
Years  have  no  Ambaffadors  in  the  Emperor’s  Court,  but  Agents,  be- 
caufe  of  the  Competiton  for  Precedence  betwixt  him  and  Spain . 


II.  Ambaffadors  are  in  two  Capacities, 
either  Ordinary  or  Extraordinary  :  The  Or¬ 
dinary  or  Lieger  Ambaffadors,  are  thofe  who 
are  commanded  to  refide  in  the  Place  whi¬ 
ther  fent,  unlefs  they  receive  Letters  of  Revo¬ 
cation  j  and  as  the  time  of  their  Return  is 
indefinite,  fo  theirBufinefs  is  uncertain,  arifing 
out  of  emergent  Occafions,  and  commonly 
the  Protection  and  Affairs  of  the  Merchants, 
is  their  greatefl  Care,  The  Extraordinary  or 

pro 
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pro  tempore ,  are  thofe  that  are  employed  upon 
fome  particular  great  Affairs,  or  Condole- 
ments,  or  Congratulations,  or  for  Overtures 
of  Marriage,  &c.  Their  Equipage  is  gene¬ 
rally  very  magnificent  and  illuftrious,  and 
they  may  return  without  requefting  of  Leave, 
unlefs  there  be  a  reffraining  Claufe  in  their 
Commiffion. 

III.  An  Ambaffador  or  Agent  ought  to  be 
converfant  in  all  forts  of  Hiftorv,  reading 
with  Judgment,  and  weighing  all  the  Cir- 
cumftances  of  Aftion  which  are  there  repre¬ 
sented,  by  which  he  will  be  qualified  to 
know  (but  efpecially  of  that  Country  whither 
he  his  fent) 

1.  The  Eftablifhment  of  Eftates. 

2.  The  Rights  of  Limits. 

3.  The  Genealogies  of  Princes. 

4.  The  Pretenfions  of  Kings  upon  the 
Eftates  of  others. 

5.  Their  Forces,  Means,  Alliances,  and 
manner  of  living.  Perfonaliy  he  muft 
be 

1.  Refolute  and  Couragious  in  that  which 


he  hath  wifely  deliberated. 

2.  Secret  in  Affairs  of  Importance. 

3.  Difcreet  in  his  Speech. 

4.  No  Detraftor  or  Evil  Speaker  of  any 
King  or  State,  but  more  efpecially  of 
him  or  them  with  whom  he  remains. 

5.  One  that  will  fpeak  freely  of  his  Matter's 
Pretenfions,  if  there  be  a  Queftion  to 
maintain  them. 

IV.  By  the  Laws  of  Nations,  none  under  The  Trum- 
the  Degree  of  a  Sovereign  Prince  can  nomi-  Pcter  that 
nate  or  fend  any  in  that  Quality  ;  nor  can  any  lmulKllt  the 

ri-n_ri  1  •  *  t  rr  ,  11  Letters  from 

Subject  lend  or  receive  any  Ambaffador,  be  he  the  Maid  of 

never  fo  Great  ^  if  a  Viceroy  doth  it,  it  is  no  Orleans  to  the 

Earl  of  Suf- 


Hi  (lory  of 
France ,  fol. 
326. 


*  That  the 
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folk  was  lefs  than  High-Treafon  5  and  fo  it  was  de- 

tbherReafonofclared  when  the  Scots\  inccnfulto  Principe, 
that  was,  be-  ^eDt  Lowden  and  others  in  Quality  of  private 
caufehe  came  clancular  Commiffioners,  to  treat  with  the 
from  no  law-  French  King  Lewis  the  Thirteenth,  in  the 

nor  one  rom  Name  of  the  whole  Nation  for  Affiftance,  the 
miffionated,  l^lng  would  not  admit  or  hear  them.  So  did 
or  capable  of  Queen  Elizabeth ,  when  Chriftopher  AJfonville 
fending  a  came  into  England  in  Quality  of  a  Minifter 

Gr3w s*'  ^tate’  1'cnt  ^rom  t^e  Duke  of  Alva,  then 

Hiltorv  of  Governor  of  Flanders ,  fhe  refufed  to  admit 
him,  he  not  having  any  Com  million  or  Cre¬ 
dentials  from  the  King  of  Spain.  ?Tis  true, 
the  EleCtors  and  Princes  of  Germany  have  ob¬ 
tained  the  Privilege  of  fending,  and  the  Re¬ 
ception  of  Ambaffadors,  *  but  that  is  limited 
German  Pnn-  only  to  Matters  touching  their  own  Territo- 

fuchTprero-  r*es’  anc*  not  ^ie  State  t^e  Empire.  And 
gative,  but  it  f°  likewife  the  Hans  Towns  may  do  the  fame  *, 
is  fecundario  for  they  claim  the  like  Privilege,  they  being 
t ant um  jure.  free  Imperial  Cities,  and  partake  of  the  fame 
El  quijus  mit-  Regapas  either  by  Prefcription  or  by  Grants 

gatorumfecun -  trom  former  Emperors,  whole  Neceflities  en- 
dario  tantujn  forced  them  to  part  with  fuch  Royal  Flowers 
jure  habent ,  0f  the  Empire  ;  and  generally  they  f  fend 
mittantur  Le-  for  t|iejr  Ambaffadors  always  two  Perfons, 

5S! lusunfver -  one  0 f  great  Birth,  and  that  hath  been  a  Sol- 
fum  concerned  dier,  to  maintain  Decency  ;  and  the  other  a 
tibus  Impe-  Doftor  or  Lawyer  to  regulate  Affairs  with 
mm,  fed  tan-  Learning,  and  by  the  Pen. 

turn  Jui  1  err  z-  °  J 

torii  ratione  ;  eo  enim  ipfis  intuitu  ta?itum  datutn ,  ultra  igitur  terminos  non 
eft  procedenduniy  fieret  enim  alias  prasjudicium  Imperatori ,  Id c.  Kirknerus , 
25.  Memorable  was  that  of  the  Switzers ,  who  fent  a  Melfage  to 
the  French  King,  that  he  fhould  not  fend  them  an  Ambaffador  with 
ftore  of  Words,  but  a  Treafurer  with  Plenty  of  Money, 
f  Monmouth's  Hiftory  of  France ,  fol.  *7,  28. 

V.  The  Right  of  Ambaffadors  is  fecured 
both  by  the  Safeguard  of  Men,  and  alfo  by 
the  Protection  of  the  Law  Divine  \  therefore 

to 
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to  violate  this,  is  not  only  unjuft ,  but  impious  Pompon.  Leg . 
too  :  And  as  Protection  is  given  to  the  Legates  fi  PasD'dc 
of  Supreme  Rulers  by  the  Laws  of  Nations ,  e&atloni  us* 
fo  by  the  Civil  Law  there  is  a  Protection  like- 
wile  for  Provincial  Legates ,  Heralds ,  and  Con - 
fuls.  This  Right  of  Legation  was  originally 
provided,  faith  Livy,  for  a  Foreigner,  not  a  Liv.  lib.  16. 
Citizen  \  yet  in  Civil  Wars,  Necdlity  fome- 
times  makes  Place  for  this  Right  befides  the 
Rule,  as  when  the  People  are  fo  divided  into 
equal  Parts,  that  it  is  doubtful  on  which  Side 
the  Right  of  Empire  lieth,  as  that  unhappy 
Spot  of  Flanders  \ \  or  when  the  Right  being 
much  controverted,  two  contend  for  the  Suc- 
ceflion  to  the  Throne  for  in  this  Cafe  one 
Nation  is  reckoned  as  two  ;  and  fo  was  the 


State  of  England,  when  the  Houfes  of  Fork  and 
Lancafter  contended  for  the  Crown,  properly  Kings  con- 
then  called  Commilfioners  :  Nay,  this  Right 
of  Legation  hath  been  fo  preferved,  that  the  an^  deprived 
very  Meflengers  of  Rebels  have  been  protected,  of  their  King- 
as  were  thofe  of  Holland  by  Philip  of  Spain.  dom,  with 
So  great  a  RefpeCt  have  Nations  had  in  all  ot!lcr  K°yaI- 
times  to  fuch  Men,  that  even  *  Traitors,  nay  Lc 

Pirates  and  Robbers,  who  make  not  a  Society,  gation.  p. 
nor  have  any  Protection  by  the  Law  of  Na-  Emilias  de- 
tions,  and  with  whom  neither  Faith  nor  Oath  V)incf  thc 
(as  lome  conceive)  may  be  kept,  raith  being  perrCUSy 
given  them,  obtain  the  Right  of  Legation,  whom  he 

as  once  the  Fugitives  in  the  Pyrenean  For  eft  conquered. 

,  *  C.  Poole  a 

Traitor  fled 

to  Rome  \  the  Pope  fent  him  Ambaflador  to  the  French  King,  of  whom 
the  King  of  England  demands  his  Subject,  fed  non  prccvaluit.  Coke 
Injl.  4.  fol.  153. 


VI.  Ambaffadors  may  by  a  Precaution  be 
warned  not  to  come  ;  if  they  dare  they  fhall  Lucas' s  Rep. 
be  taken  for  Enemies  *,  but  once  admitted  4-  5* 
even  with  Enemies  in  Arms,  much  more  with 

Enemies 
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Enemies  not  in  adtual  Hoftility,  have  the  Pro¬ 
tection  and  Safe-guard  of  the  Laws  of  Na¬ 
tions  ;  and  therefore  their  Quality  being  ad¬ 
mitted  by  Safe-conduct,  they  are  to  be  pre- 
Rot.  Pat .  3.  ferved  as  Princes;  and  fo  it  was  declared  in 
R.  j.num.  18.  Parliament ,  where  the  killing  of  John  Impe¬ 
rial^  Ambaflador  from  the  States  of  Genoay 
was  High-1  reafon,  Crimen  Irefre  Majejlatis. 
f  Legatusejus  f  So  like  wife  of  A  de  Walton ,  the  King’s 

TqllefiZ-  Ambaffador’  Nuncium  Domini  Regis  miffum  ad 
tur,  &  bono-  matidatum  Regis  exequendum ,  who  was  mur- 
randm  ej} fuut  dered  by  one  John  Hill)  which  Offence  was 
illecujus vicem  adjudged  High-Treafon,  and  accordingly  he 
ger“'‘  y  fs~  was  drawn,  hanged,  and  beheaded.  ° 

gat  os  ^violare  0  * 

contra  jus  Gentium  eft,  22  dffize,  pi  49.  Note ,  This  was  three  Years 
before  the  making  of  the  Statute  of  25  E.  3.  quaere,  if  fuch  <l  Prorex 
is  within  the  Statute  at  this  Day. 

eviolarit  And  by  the  Julian  Law,  he  that  violates 
Legatum,  Lege  Ambafiadors  is  guilty  of  publick  Violence ; 

pubhcatZl  that  is’  of  profited  Faith  of  publick  Autho¬ 
rs-.  rity,  and  of  a  Breach  of  the  Laws  of  Nations  ; 

and  by  the  Pontifical  Law  it  is  no  lefs  than  a 
Piacle,  and  to  be  interdifted  from  the  Bene¬ 
fit  of  holy  things.  Philomela  fung  a  fatal 
Requiem  for  the  bloody  Entertainment  which 
fhe  gave  the  Ambafiadors  of  Frederick  Bar- 
barojfia,  the  Emperor  having  fent  them  to  treat 
in  order  to  Peace  •,  but  they  inftead  of  that, 
avowed  the  A 61: ion  of  thofe  that  murdered  his 
Fuller’s  Holy  Ambafiadors :  The  offended  Emperor  having 
War,/.  3.C. 4.  taken  the  City,  razed  it  to  the  Ground,  and 
executed  all  the  People  therein,  as  Rebels 
and  Traitors  againfl:  the  Laws  of  Nations. 

VII.  On  the  other  hand,  Ambafiadors  may 
not  always  be  received,  though  they  ought 
never  to  be  rejefted  without  Caufe ;  for  there 
may  be  Caufe  from  him  from  whom  they 

come, 
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come,  as  the  Roman  Senate  would  not  admit 
of  the  EmbalTage  of  the  Carthaginian ,  whole 
Army  was  then  in  Italy ;  the  King  of  Spain,  Camden 
thofe  of  Holland ■,  and  the  then  Po-pe,  the  1571  -Daniel's 
Ambaflador  of  Henry  the  Second,  after  the 
Murder  of  Becket  Archbifhop  of  Canterbury ;  nlu?quintus 
So  likewife  from  the  very  Perfons  that  are  imper.Gallia, 
fent,  as  Theodoras  the  Atheift,  whom  Lyfrna-  Vamorum,  A 
chus  would  not  give  Audience  to ;  and  Mr.  F1°T‘/!nor!iP 
Oliver,  Levels  thl  Eleventh’s  Barber,  whom  fJClt 
they  of  Gaunt  refufed  :  Yet  Mat th tens  Palme -  mijjos  deduct 
rius,  an  Apothecary  of  Florence,  had  better  jujfu  in  locum 
Fortune  than  the  French  Barber  •,  for  he  being 
fent  in  Quality  of  Ambaflador  to  AlphonfoJ^“a 
King  of  Naples,  and  having  acquitted  him-  ria.  Guic.  1. 
felf  elegantly,  and  with  much  Generofity  at  18.  Bellaius, 
his  Hrft  Audience,  the  King  having  Informa* l'  3* 
tion  that  he  was  an  Apothecary,  laid,  Se  tali 
fono  gli  fpeciali  di  Fierenze ,  quali  debbono  effere 
gli  Medici  ?  If  the  Apothecaries  of  Florence 
are  fuch ,  what  Jhall  we  think  of  their  Phy- 
ficians  ? 

So  likewife  where  the  Caufe  of  fending  is 
fufpeCted,  in  reference  to  difturb  the  People, 
or  with  Intentions  rather  to  fow  Sedition,  than 
to  conclude  a  Peace  (if  fuch  be  their  Errand) 
or  not  honourable  or  unfeafonable.  As  for 
thofe  afliduous  Legations  which  are  now  in 
ufe,  they  may  with  very  good  Right  be  re¬ 
jected;  for  the  Neceflity  of  them  appears 
by  the  antient  Cuftom  whereto  they  are  un-  Bacon  %  H. 
known,  which  made  Henry  the  Seventh  admit  VI^ 
of  none. 

The  Venetian  having  admitted  Henry  the  mCard.  Ar- 
Fourth  of  France  his  Ambaflador,  yet  they  Off** 
interdicted  him  *  to  come  with  the  other 
Ambaflador  to  the  Chapel ,  till  the  King  was  inj}lt,f0\% 
reconciled  to  the  Church  <?/Rome.  153. 

VIII.  By 
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Menander  Pro-  VIII.  By  the  Laws  of  Nations,  only  uniuft 
Micr  Juft.no  Force  is  kept  from  the  Bodies  of  Ambaffa- 

rum  Legates  r.  i  *  i  *  a  7  *  r^jli^^n 

contra  jus  Le-  d  him,  lie  is  lubjcct  to  Punifhment :  Yet  the 
gationumin  Opinions  of  Nations,  and  Men  eminent  for 
Tn'‘r  'T  Wlldom>  have  been  doubtful  in  this  Point,  and 
maim.  Re/p.  Precedents  on  both  Sides  have  been  avouch- 
32.  n.  zg.  .  ’  one  which  feems  to  refute  that  Polition 
Coke  Inftit.  4.  of  punilhing  fuch  Minifters  of  State  :  The 

£mbairadoFS  of  "Tar quin,  who  had  committed 
Scjft.  1 . Tieafon  at  Rome ,  and  as  *  Livy  obferves, 
*  ftuanquam  were  In  the  State  of  Enemies ;  yet  the  Right 
Vift  funt  com-  of  Nations  (as  he  calls  it)  prevailed  fo  far  as  to 
mjfijfe  ut  hoft-  preferve  them ,  though  in  a  Cafe  of  Ho/iility. 

fm,  justamen bn  tbe  other  hand>  t  Salu ft  obferves,  that 
Gentium  <ua-  Bomiicar ,  one  of  the  Carthaginian  Ambaffa- 
Iuit.  dors,  who  came  to  Rome  on  the  publick. 

t  Fit  reus  ma-  Faith,  was  adjudged  Guilty ,  rather  (faith  he) 

UnTqdZam  the  RuleI  °f.  Eiuity->  than  b  the  Laws  of 
ex  jure  Gent.  Nations:  Equity,  that  is  the  mere  Law  of 
Bomiicar  co-  Nature,  fuffers  Punifhment  to  be  exacted 
meses  quiRo-  where  there  is  found  a  Delinquent,  but  the 

TdieLZt'  \aws  °f  Natans  except  the  Perlons  of  Am- 
An  Enemy  is  ^afijadors  ;  for  certainly  their  Security  out¬ 
bound  to  weighs  the  Profit  artftng  from  Punijhment , 
whom  they  which  may  be  inflifted  by  him  that  hath  fent 

their  Privi-Ut  ^  willing)  if  unwilling,  it  may  be 

Ie?e  obliges  exa<^ed  of  him  as  an  Approver  of  the 
not  thofe  Crime. 

through  whofe  Rounds  they  pa fs  without  Leave  ;  for  if  they  go  to,  or 
corns  from  their  Enemies,  or  make  any  hoftile  Attempt,  they  may 
be  flam.  Ltv.  lib.  26. 

Grotius ,  /.  2.  IX*  Again,  as  Ambafiadors  are  not  to  ren- 
r.  18.  §.  4.  der  a  Reafon  of  their  Actions  to  any  other ,  but 
4>  fc?  5.  to  him  by  whom  they  are  fent  *,  fo  it  is  im- 

eTfeZdmu-  P°ffible’  by  reafon  of  various  Interefts  and 
lerat  auflori-  othpi  Staets  of  State,  which  pafs  through 
tatem  Reip.  their  Hands,  but  fomewhat  may  be  faib. 

M-  S-  y  which 
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which  bears  a  Show  or  Face  of  Crime  •,  (which 
perhaps  may  prove  otherwife)  yet  the  exa¬ 
mining  and  tracing  of  the  Truth,  may  be  of 
a  dangerous  confequence ;  and  therefore  if 
the  Offence  be  fuch  as  may  be  contemned,  it 
is  ufually  to  be  diffembled  or  connived  at, 
or  elfe  the  Ambaffador  be  commanded  to  de¬ 
part  the  Realm  •,  and  if  the  Crime  be  cruel, 
and  publickly  mifchievous,  the  Ambaffador  Coke  In  ft  it.  4. 
may  be  fent  home  with  Letters  of  Requefi  to fo1-  ‘52- 
his  Mafter,  to  inflift  Punifhment  according  to 
the  Offence  :  So  likewife  in  the  Precaution  of 
a  great  Mifchief,  efpecially  publick,  (if  there 
be  no  other  Remedy)  Embaffadors  may  be  Sic  Cantus 
apprehended  and  executed  ;  and  if  they  op-  Legato 

pofe  by  force  of  Arms  they  may  be  flam.  uZftjaftb- 

diti  Jui  imperavit,  fie  a  Comitatu  fuo  nbcederet ,  Guicciard.  in  did.  jam 
loc .  Vide  Camden’j  EIiz»  Anno  1571.  1584. 

In  the  Bifhop  of  Rofs’s  Cafe,  An.  13  Eliz.  Co.  4  Uft.  fit. 
the  Queftion  was,  An  Legatus  qui  rebellionem  is2* 
contra  Principem  ad  quern  legatus  concitat ,  Le- 
gati  privilegiis  gaudeat ,  non  ut  hojlis  p corns 
fubjaceat  \  and  it  was  refolved.  That  he  had 
loft  the  Privilege  of  an  Ambaffador,  and  was 
fubjeft  to  Punilhment ;  nor  can  Ambaffadors 
be  defended  by  the  Law  of  Nations,  when 
they  commit  any  thing  againft  the  State  or 
Perfon  of  the  Prince  with  whom  they  refide. 

X.  And  why  Ambaffadors  are  in  Safety  in  Cafe  of  the 


their  Enemy’s  Countries,  and  are  to  be  ipared 
when  they  commit  Offences,  is  not  fo  much 


for  their  own  or  Majler* s  fake,  but  becaufe ports,  4.5. 
without  them  there  will  never  be  an  End  of 
Hojlility ,  nor  Peace  after  lEar:  Neither  is  the 
Name  or  Perfon  of  an  Ambaffador  fo  inviolable, 
either  in  Peace  or  in  time  of  War,  but  there 
may  be  both  a  convenient  time  and  a  good 


Occafion 
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Occafion  to  punifli  them,  and  this  ftanding 
with  the  Laws  of  Nations,  as  may  appear  by 
thefe  following  Examples. 

VhucydJib.  2.  i.  The  Law  does  not  pertain  to  them 
j^ande^eU  through  whofe  Bounds  Ambaffadors  pafs 

UAthnienfiZt  wlthout  Leave ;  for  if  they  go  to  their  Ene- 
Sodi  Legatos  mies>  or  come  from  their  Enemies,  or  make 
Syracufanorum  any  holtile  Attempt,  they  may  be  flain  :  So 
mijfoiadCivi-  the. Athenians  did  to  the  Ambaffadors  between 
fere%  die  P erfians  and  Spartans ;  the  Illyrians  to 

the  Ambaffadors  between  the  Ejfeans  and 
Romans. 

2.  The  Emperor  Charles  the  Fifth,  adver- 
tifed  of  the  League  made  againft  him,  would 
De  Gall  or  um  not  difmifs  the  Ambaffadors  of  France ,  Eng- 
ad  Fur  cam  le-  land ,  and  Venice ,  till  his  own  were  in  Safety, 

gPado  Hifpani  but  he  fets  Guards  UP0^  thofe  of  France ,  Ve- 
eepere  ocdde-  nice ,  and  Florence ,  caufing  them  to  be  con** 
runty  ajide  Ju-  du£ted  thirty  Miles  from  his  Court,  with  a 
dida  Perutte,  Prohibition  not  to  fpeak  to  them,  nor  for 

Camden,  Eliz. them  t0  write*  As  t0  him  of  Milan,  as 

Annoi^x.  his  Subjeft,  he  was  enjoined  not  to  part  from 
Hiftory  of  Court  ;  but  as  for  him  of  England ,  there  was 
the  Repub-  no  Alteration. 

3#  The  Venetians ,  having  deftroyed  fome  of 
’  the  Corf  airs,  Amurath  commanded  Luigi  Con- 
tarini,  then  Bailio  of  Venice,  to  be  imprisoned. 

4.  The  Seigniory  of  Venice  underftanding 
that  certain  Traitors,  who  had  revealed  their 
Secrets  to  the  Lurk,  were  fled  for  Prote&ion 
into  the  Houfe  of  the  French  Ambaffador  at 
Venice,  fent  Officers  to  fearch  the  Ambaffa- 
dor’s  Houfe;  but  the  Ambaffador’s  refuflng 
them  Entrance,  the  Senate  commanded  cer¬ 
tain  Cannon  to  be  brought  out  of  the  Arfenal 
to  beat  down  his  Houfe,  which,  when  he  faw 
planted,  he  furrendered  up  the  Traitors. 

*  ,  5.  The 
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5.  The  Ambafladors  of  Tar  quin ,  Morte 
affiigendos  Romani  non  judicarunt ,  td5  quanquam 
vififunt  ut  hoftium  loco  ejfcntftus  Gentium  tamen 
valuit. 

6.  The  State  of  Rome ,  though  in  Cafe  of  Good-win  de 
moft  Capital  Crimes,  exempted  the  Tribunes  Antiq. 
of  the  People  from  Queftion  during  the  Year  Rom' 

of  Office. 

7.  The  Ambafladors  of  the  Proteftants  at  cfruienU 
the  Council  of  T rent ,  divulging  there  the  Condlii. 
Doflrine  of  the  Church,  contrary  to  a  Decree 

there,  whereby  it  was  enafted  a  Crime  equi¬ 
valent  to  Treafon,  yet  flood  they  protected 
from  any  Punifhment. 

It  is  generally  confented  by  all  the  Civ  Hi-  Pompon.  Leg. 
ans ,  That  Legatis  de  jure  Gentium  indicium  eft ,  u^- 
£5?  eorum  corpora  falva  fmt ,  propter  neceftitatem^at7S * 
Legationis ,  ac  ne  confundantur  jura  commercii 
inter  Principe s. 

8.  Viva ,  the  Pope's  Legate ,  was  reft  rained  Bene  did.  in 
by  Henry  the  Second  for  exercifing  a  Power  1  lta  Hen' 
within  his  Realm,  not  allowed  or  admitted  of 

by  the  King,  in  difquiet  of  the  State,  and 
forced  to  fwear  not  to  aft  any  thing  in praju- 
dicium  Regis  vel  Regni. 

On  the  other  hand,  it  hath  been  anfwered, 


That  they  are  by  the  Laws  of  Nations  ex¬ 
empted  from  Regal  Trial  *,  all  Aftions  of  one 
fo  qualified,  being  made  the  Afts  of  his 
Mafter,  or  of  thofe  whom  he  reprefents  until 
he  or  they  difavow  •,  and  Injuries  of  one  Ah - 
folute  Prince  or  State  to  another,  is  fa  Rum 
hoftilitatis ,  and  not  Treafon  •,  the  Immunity 
of  whom  Civilians  col  left,  as  they  do  the 
reft  of  their  Grounds  from  the  Praftice  of 
the  Roman  State ,  deducing  their  Arguments 
from  thefe  Examples. 

Vol.  I»  P  Q.  The 
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9.  The  Ambaffadors  from 

were  returned  fafe  from  the  Chadesy  with  de¬ 
mand  of  Juttice  againft  them  only,  although 
they  had  been  taken  bearing  Arms  with  the 
Etrurians ,  their  Enemies. 

10.  King  Edward  the  Second  of  England , 
fent  amongft  others  a  French  Gentleman  Am- 
baffador  into  France  *,  the  King  upon  this 
arraigned  him  as  a  Traitor,  for  ferving  the 
King  of  England  as  Ambaflador,  who  was 
his  Enemy  (but  the  Queen  procured  his 
Pardon). 

11.  Henry  the  Third  did  the  like  to  one 
of  the  Pope's  Ambaffadors,  his  Collegue  flying 
the  Realm  fecretly,  fearing,  timens  pelli  fui , 
as  the  Records  have  it.  Edward  the  Firft 
reftrained  another  of  the  Pope's  turbulent 
Ambaffadors,  till  he  had  (as  his  Progenitors 
had)  informed  the  Pope  of  the  Fault  of  his 
Minifter ,  and  received  Satisfaction  for  the 
Wrongs. 

12.  Henry  the  Eighth  commanded  a  French 
Ambaflador  to  depart  prefently  out  of  the 
Realm,  becaufe  he  was  the  profeffed  Enemy 
of  the  See  of  Rome. 

13.  Lewis  de  Prat ,  Ambaflador  for  Charles 
the  Fifth,  was  commanded  to  his  Houfe,  for 
accufmg  falfly  Cardinal  IVolfey  to  have  prac- 
tifed  a  Breach  between  Henry  the  Eighth  and 
his  Matter,  to  make  up  the  Amity  with  the 
French  King. 

14.  Sir  Michael  Throgmorton ,  by  Charles 
the  Ninth  of  France ,  was  fo  ferved,  for  be¬ 
ing  too  bufy  with  the  Prince  of  Conde's. Tac¬ 
tion. 

15.  The  Pope's  Ambaflador  at  Paris  was 
arraigned,  for  pra&ifing  certain  Treafons  in 
France  againft  the  King,  in  the  Parliament 

of 
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of  Paris ,  and  was  found  there  guilty  and 
committed  to  Prifon. 

0  \ 

1 6.  Doftor  Man,  then  AmbafTador,  Was  Gamden\ 
taken  from  his  Houfe  at  Madrid  in  Spain ,  Hill. 
and  put  under  a  Guard  to  a  ftraiter  Lodging,  A’  15671 
for  breeding  a  Scandal  (as  the  Conde  Teri 

faidj  in  ufing  by  Warrant  of  his  Place,  the 
Religion  of  his  Country,  although  he  alledo-- 
ed  the  like  permitted  to  Guzman  de  Silva , 
their  AmbalTador  in  England ,  and  to  the 
Turk  no  lefs  than  in  Spain. 

17.  Francis  the  Firlt,  King  of  France,  Guicciard* 
fent  C<efar  Fregofus  and  Anthony  Rincome ,  lib'  l8‘ 
Ambafladors  to  the  Turk ;  they  were  fur- 
prized  by  the  Armies  of  Charles  the  Fifth 

on  the  River  Po  in  Italy,  and  were  put  to 
Death  ;  the  French  King  complained  that 
they  were  wrongfully  murdered;  but  the 
Emperor  juftified  their  Death ;  for  that  the 
one  was  a  Genois,  and  the  other  a  Milanois , 
and  his  Subjefts  feared  net  to  ferve  the  Kino- 
his  Enemy. 

18.  Henry  the  Eighth,  being  in  a  League  Herbert ’5 
with  the  French ,  and  at  Enmity  with  the  hhft-  8< 
Pope,  who  was  in  League  with  the  French 

King,  and  who  had  fent  Cardinal  Pool  to  the 
French  King,  of  whom  King  Henry  demand¬ 
ed  the  Cardinal,  being  his  Subject,  and  at¬ 
tainted  of  Treafon,  fed  non  pravaluit.  . 

19.  Samuel  Pelagii ,  a  Subjeft  to  the  King 
of  Morocco,  pretended  that  he  was  an  Am- 
baflador  fent  unto  the  States  General  of  the 
United  Provinces  >  he  Came  to  them,  and 
accordingly  they  treated  with  him,  after¬ 
wards  he  departed  ;  and  being  upon  the  Sea, 
he  there  took  and  fpoiled  a  Spanifij  Ship  ;  and 
then  came  into  England ;  the  Spanijh  Ambal- 
fador  here  having  received  Intelligence  of  the 

?  2  fpoliation, 
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ipoliation,  caufed  his  Perfon  to  be  feized 
upon,  intending  to  proceed  againft  him  as  a 
Pirate,  and  imprifoned  him  ;  and  upon  Con¬ 
ference  with  the  Lord  Coke ,  Doderidge ,  and 
other  Judges  and  Civilians  \  they  declared 
their  Opinions,  That  the  Caption  of  the 
Spaniard's  Goods  by  the  Morocco  Ambaflador, 
is  not  in  Judgment  of  Law  a  Piracy,  in  re¬ 
gard  it  was  apparent,  that  the  King  of  Spain 
and  the  King  of  Morocco  are  Enemies,  and 
the  fame  was  done  in  open  Hofiility  ;  and 
therefore  in  Judgment  of  Law  could  not  be 
called  Spoliation  fed  legalis  Captio  ;  and  a  Cafe 
out  of  2  R*  3*  f°l-  2 •  was  vouched,  where  a 
Spanijh  Merchant  before  the  King  and  his 
Council  in  Camera  Scaccarii  brought  a  Bill 
againft  divers  Englijhmen^  therein  fetting  forth, 
quod  depra’datus  Csf  fpoliatus  fuit  upon  the  Sea, 
juxta  partes  Brittani# ,  per  quandam  Virum 
* belli co fum  de  Britannia  de  quadam  Navi ,  and 
fo  of  divers  Merchandizes  therein,  which 
were  brought  into  England ,  and  came  into 
the  Hands  of  divers  Englifhmen,  naming 
them,  and  fo  had  Procefs  againft  them,  who 
came  in,  and  pleaded.  That  in  regard  this 
Depredation  was  done  by  a  Stranger,  and 
not  by  the  Subjedts  of  the  King,  therefore 
they  ought  not  to  be  punifhed  ;  in  regard  that 
the  Statute  of  31  H.  6.  Cap.  4.  gives  Reftitu- 
-  tion  by  the  Chancellor ,  in  Cane  ell  aria  fibi 
vo cat 0  uno  Judice ,  de  uno  Banco  vel  altero ; 
and  by  the  Statute  of  27  Ed.  3.  cap .  13.  that 
the  Reftitution  may  be  made  in  fuch  a  Cafe 
upon  Proof  made,  by  the  Chancellor  himfelf 
without  any  Judge;  and  upon  that  Cafe  it 
was  refolved,  Qtiod  quifquis  extraneus ,  &c. 

1  Ro.  Rep.  175*  who  brings  his  Bill  upon  this  Statute  to  have 
Reftitution,  debet  probare  quod  tempore  captio - 

nis 
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nis  fuit  de  amicitia  Domini  Regis-,  and  alfo, 
quod  ipfe  qui  eum  ceperit  £5?  fpoliavit,fuit  ctiam 
fub  obedientia  Regis ,  vel  de  amicitia  Domini 
Regis,  five  Principis  querent  is  tempore  fpolia- 
tionis ,  £5?  non  inimicus  Domini  Regis  five 
Principis  querentis ,  qui  fi  fuerit  inimicus ,  £s? 
fic  ceperit  bona ,  tunc  non  fuit  fpoliatio ,  nec 
depr^edatio,  fed  legalis  captio ,  quilibet 

inimicus  capit  fuper  unum  &  alterum  :  The 
Judgment  of  which  Cafe  was  held  to  be  Law, 
and  thereupon  the  Judges  dcdivered  their 
Opinions,  that  the  Morocco  Ambaflador  could 
not  be  proceeded  againft  as  a  Pirate. 

20.  In  the  time  of  Philip  the  Second  of 
Spain ,  the  Venetian  Ambaflador  in  Madrid 
protefting  one  Bodovario ,  a  Venetian ,  an  Of¬ 
fender,  that  fled  into  his  Houfe,  and  denying 
the  Corrigidor  or  Juftice ,  to  enter  his  Houfe, 
where  the  Ambaflador  flood  armed  to  withftand 
them  *,  upon  Complaint  made,  the  Ambaf- 
fador  was  removed  unto  another  Houfe,  till 
they  had  fearched,  and  found  the  Offender  *, 
then  condufting  back  the  Ambaflador  with 
all  due  relpeft,  a  Guard  was  fet  upon  his 
Houfe  to  flay  the  fury  of  the  enraged  Peo¬ 
ple  j  the  Ambaflador  complaining  to  the 
King,  he  remitted  it  to  the  Supreme  Council : 
They  juftified  the  Proceedings,  condemning 
Bodovario  to  lofe  his  Head,  and  other  the 
Ambaflfador’s  Servants  to  the  G allies,  all 
which  the  King  turned  to  Banifhment  •,  and 
to  fatisfv  the  moft  Serene  Republick,  fent  the 
whole  Procefs  to  Inego  de  Mendoza,  his  Am¬ 
baflador  at  Venice,  declaring  by  a  publick 
Ordinance  unto  that  State,  and  all  other 
Princes,  I  hat  in  cafe  his  Ambajfadors  fhould 
commit  any  Offence  unworthily,  and  difagreeing 
to  their  Qualities  and  Profeffons  of  Amb a jf CL¬ 
IP  3  dors% 
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dors,  they  fhould  not  enjoy  the  Privilege  of  thofe 
Officers,  but  he  would  refer  them  to  be  judged 
Sir  Hen  .JVoot-  by  the  Laws  of  that  Prince  or  State  where 

Chriftendom^  ^ey  th en  refided,  and  where  they  had  injured , 
f0l  21 1.  ’  ft  was  a  great  and  noble  Saying. 

Fide  Sir  Ro-  2i.  In  the  Year  1568,  Don  Gubernon 
bert  Cotton's  d' Efpes  was  ordered  to  keep  his  Houfe  in  Lon - 

{he  Propofiti-  *°r  1'encling  fcandalous  Letters  to  the 
on  to  King  D°ke  d'Alva  unfealed;  and  in  1586,  Don 
James,  Bernardino  de  Mendoza  was  reftrained  firft, 
and  after  commanded  away. 

XI.  The  manner  of  proceeding  againft 
them,  according  to  the  pradtice  in  England , 
hath  been  conceived  neceffary  to  be,  that 
fome  of  the  Chief  Secretaries  of  State  were 
fent  to  the  Ambafladors,  and  by  way  of  ad¬ 
vice,  that  underftanding  that  the  common 
People  having  received  notice  of,  &c.  “  And 
<c  that  they  cannot  but  conceive  a  juft  fear 
of  uncivil  carriage  towards  their  Excel- 
u  lencies  or  their  Followers,  if  any  the  leaft 
H  Incitement  fhould  arife,  and  therefore  for 
Quiet  of  the  State,  and  fecuring  of  their 
“  Perfons,  they  were  bound  in  Love  and 
iC  Rdpeft  to  their  Excellencies  to  reftrain  as 
“  well  themfelves  as  Followers,  till  a  further 
“  Courfe  be  taken  by  legal  Examination* 
“  where  the  Afperfion  began,  the  fame  being 
tc  in  their  opinions  the  beft  and  the  only  way 
to  prevent  the  danger,  &c.” 

Sometimes,  if  the  Parliament  be  fitting, 
the  King  acquaints  the  Lords ,  and  then  de¬ 
parts  ;  who  having  had  Conference  with  the 
Commons ,  conclude  of  a  Meffiage  to  be  fent  to 
the  Ambafladors,  (either  by  requiring  an  ac¬ 
count- of  the  matter  or  confining  of  them) 
the  Perfons  to  be  fent,  the  two  Speakers  of 
both  Houfesy  with  fome  convenient  number 

Qt 
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of  either,  having  their  Maces,  or  Enfigns 
of  Offices  born  before  them  to  the  Ambaf- 
fador’s  Gates,  and  then  forborn  ;  and  then 
requefting  Speech  with  them,  let  them  know, 
that  a  Relation  being  made  that  Day,  in 
open  Parliament  of,  they  were  deputed 
from  both  Houfes ,  the  great  Council  of  the 
Kingdom ,  to  the  which,  by  the  Fundamental 
Laws  of  this  Nation,  the  chief  Care  of  the 
King’s  Safety,  and  the  publick  Peace  and 
Quiet  of  the  Realm  is  committed  *,  and  that 
they  were  no  lefs  the  High  Court  of  Juftice , 
or  Superfedeas  to  all  others,  for  the  examin¬ 
ing  and  punifhing  all  Attempts  of  lo  high  a 
nature,  &V.  if  it  carry  truth  •,  and  having, 
executed  their  Commiffion,  conclude  that 
the  Houfes,  to  fhew  that  reverence  which 
they  bear  unto  the  Dignity  of  his  Mafler  by 
their  Meffage ,  declare  that  they  two,  who  are 
never  employed  but  to  the  King  alone,  were 
at  that  time  fent,  &c.  and  if  the  Houfes. 
fhall  upon  return  of  their  Speakers  conceive 
their  Anfwers  (if  it  be  a  Matter  that  requires  ™ 
it)  are  fuch  as  may  juftly  deferve  their  being  tin^  the  Se- 
confined,  they  then  make  an  addrefs  to  his  cretaries  of 
Majejly  to  confine  them  to  their  Houfes,  re-  State  may  fig- 

ftraining  their  departure  till  the  Prince  or  ™  oecaiion, 
State,  whom  they  reprefent,  be  acquainted 
with  their  offence  :  And  lo  it  was  done  in 
44  H.  3.  to  the  Pope's  Legates  in  England , 
and  28  E.  1. 

XII.  If  a  Foreign  Ambafiador,  being  a 
Prorex ,  commits  here  any  Crime  which  is 
contra  Jus  Gentium ,  as  Treafon,  Felony, 

Adultery,  or  any  other  Crime  which  is  a- 
gainfl  the  Law  of  Nations,  he  lofeth  the  Thc  opinion 
privilege  and  dignity  of  an  Ambaffador,  as  0f  the  Lord 
unworthy  of  fo  high  a  place,  and  may  be  Coke ,  4  Injht. 

P  4  pu ni fhed  f0^- 1-5  3  >  & c* 
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punifhed  here  as  any  other  private  Alien, 
and  not  to  be  remanded  to  his  Sovereign  but 
of  courtefy. 

XIII.  Bqt  if  any  thing  be  malum  prohibit 
turn  by  any  A£t  of  Parliament ,  private  Law, 
or  Cuftom  of  this  Realm,  which  is  not  ma¬ 
lum  in  fe  Jure  Gentium ,  nor  contra  Jus  Genti¬ 
um,  an  Ambaffador  refiding  here,  fhall  not 
be  bound  by  any  of  them  ;  but  otherwife 
it  is  of  the  Subjects  of  either  Kingdom ;  for 
if  a  French  Merchant  or  Spanijh  Merchant 
trades  or  imports  any  prohibited  Goods,  he 
mud  at  his  peril  obferve  the  Laws  of  Eng¬ 
land  ;  and  fo  it  was  adjudged  Pafc.  33  Eliz. 
in  the  Exchequer ,  Fomlinfon ,  quitam  verfus 
Henry  de  Vale  &  al.  upon  the  Statute  of  19 
IL  7.  Cap.  21.  but  if  an  Ambaffador  im¬ 
ports  any  prohibited  Goods,  e  contra . 

The  Florentines ,  having  fent  Ambaffadors 
to  Charles  the  Fifth  and  Clement  the  Seventh, 
being  then  at  Bolonia,  together  with  their 
Houffioid-ftuff,  they  brought  covertly  many 
rich  Commodities  to  fell  and  traffick  with, 
fuppofing  that  they  might  be  free  from  pay- 
fol.  ing  the  Gabel ;  but  the  Searchers  of  the 
Cuftom-houfe  having  difcovered  it,  they  be¬ 
came  objects  of  laughter  and  mirth  to  the  Bo¬ 
snians,  and  for  that,  as  unworthy  of  the 
Office  of  Ambaffadors,  were  remanded  heme 
without  Audience, 

Sir  Fhomas  Challoner ,  having  been  fent  Am¬ 
baffador  to  Spain  by  Queen  Elizabeth ,  remit¬ 
ted  a  Complaint  to  the  Queen,  that  his  Chefts 
had  been  fearched  :  Upon  which  the  Queen 
demanded  the  opinion  of  her  Council  in  the 
point,  who  upon  the  whole  matter  refolved 
th6  A&ion  into  this.  Legato  omnia  requi  bo - 
nique  ferenda  dummodo  Principis  Honor  non 

direbii 
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dire  ft  e  violetur ,  the  very  words  of  Mr  Cam- 
den t9  An  Ambaflador  mutt  bear  all  things  pa¬ 
tiently,  provided  that  the  Honour  of  the 
Prince  (whom  he  ferves)  be  not  direCtly 
violated. 

XIV.  The  Office  of  an  Ambaflador  does  Leg.  ji  F.  de 
not  include  a  protection  private  but  publick,  le&a- in  auU 
for  the  King  his  Matter,  not  for  any  feveral  dftfan£HJT- 
Subjefts,  otherwife  than  as  it  concerns  the  g\  ™ um*  C° 
King  and  his  publick  Minifters,  to  proteCt 
them,  and  procure  their  protection  in  fo¬ 
reign  Kingdoms,  in  the  nature  of  an  Office 
and  Negotiation  of  State  ;  therefore  their  Qua¬ 
lity  is  to  mediate  and  profecute  for  them  or 
any  one  of  them,  at  the  Council-Table ,  which 
is  as  it  were  a  Court  of  State ;  but  when  they 
come  to  fettled  Courts,  which  do  and  mutt 
obferve  eflential  forms  of  Proceeding,  fcil. 
proceffius  legitimos ,  they  mutt  be  governed  by 
them:  And  therefore  in  the  Cafe  of  Don  Lord  Hobart, 
Diego  Servient o  de  Acuna ,  Ambaffador  Liegerf°l;  78-  Sed 
for  the  King  of  Spain,  who  libelled  in  the  ^  Cyel^1' 
Admiral  Court  as  Procurator-General  for  all  13^,  ,  If* 
his  Matter’s  Subjects,  againtt  one  Jolliff  and  Hard.  183. 
Tucker ,  and  Sir  Richard  Bingley ,  for  two  1  32°> 

Ships  and  their  Lading  of  divers  kinds,  of 3^7-  *  Sound. 

the  Goods  of  the  Subjects  of  the  King  of  25. ' \  Ven.' 
Spain  generally,  and  not  naming  of  them  173,  208. 
adduft  ad  Port  de  Munfter ,  in  the  Preface 
of  the  Libel  generally  againtt  them  all,  and 
then  proceeds  and  charges  them  feverally 
thus  •,  That  Jolliff  and  Tucker  Captain  Pirate, 
in  alto  Mari  bellicc  diftas  Naves  aggreffi  funt , 

(ft  per  vim  (ft  violentiam  took  them,  and  that 
they  were  adduft  a  in  partes  Hibernia,  and 
that  coming  into  the  hands  of  Sir  Richard 
Bingley ,  he  converted  them  to  his  own  ufe, 

(not  faying  where)  and  refuflng  to  render 

them 
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them  being  required,  it  was  there  held  that 
a  Prohibition  lhould  go,  for  the  matter  is 
Tiiable  merely  at  the  Common  Law ,  and  that 
fuch  a  Procuration  was  not  good,  though  to 
an  Ambaffador. 

Don  Alfonfo  de  Vt alefco ,  Ambaffador  from  the 
Catholick  King,  attached  Tobaccoes  at  Land 
here,  which  one  Corvero,  a  Subjeft  of  the 
King  of  Spain,  brought  hither,  and  the  Am¬ 
baffador  by  his  Libel  fuppofed  to  belong  to 
his  Mailer,  as  Goods  confiscated,  as  all 
other  his  Goods  were.  Sir  John  Watts,  the 
Plaintiff  in  the  fuggeftion,  prayed  a  Prohibi¬ 
tion,  which  was  granted  accordingly,  for  the 
Property  of  Goods  here  at  Land  muff  be  tried 
by  the  Common  Law,  however  the  Property 
be  guided  ;  and  it  was  likewife  ruled,  that  if 
any  Subjedt  of  a  Foreign  Prince  bring  Goods 
into  this  Kingdom,  though  they  were  con¬ 
fiscate  before,  the  Property  fhall  not  be  quef- 
tioned  but  at  the  Common  Law,  Don  Alfonfo 
verf  Corvero,  Mich.  9.  Jac.  Rob.  212.  Hill. 
9.  Jac.  upon  the  like  Libel  by  Don  Pedro 
Stir  eg  a  Ambaffador  for  Spain. 

*  Dijlingui  XV.  Whether  an  Ambaffador  hath  Jurif- 
fmnc  bac  m  re didtion  over  his  own  Family,  and  whether 

rijJaZlm,  ,his  houfe  be  a  Santluary  *  for  all  that  fly  into 
lib:  10.  ubi  it,  depends  upon  the  conceffion  of  him  with 
Rex  Galli re  whom  he  refides,  for  this  belongs  not  to  the 
banctbcau/am  Law  of  Nations  f  ;  and  it  hath  been  feen, 

iZelZZmi  tbat  an  Ambaffador  batb  inflidted  punifh- 
lib.  11.  ment  on  his  own  Servants  and  Vaffals,  as 
f  Grot,  de  the  Mufcovite  did  here  in  England  \  but  that 
Jure  Belli  ac  muft  be  purely  by  conceffion,  as  the  Turk 

-/-permits  it  to  the  Englijh  Ambaffador  at  Con- - 
Jlantinople  :  But  Fugitives  that  fly  into  their 
Houfes,  nay,  their  own  Servants  if  they  have 
greatly  offended,  cannot  be  drawn  out  by 

force* 
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force,  without  a  Demand  and  Refufal ;  which 
when  done,  it  is  then  become  as  an  offence 
in  them. 

XVI.  Moft  certain  by  the  Civil  Law ,  the  Rexfacifneme. 
moveable  Goods  of  an  Ambaffador,  which  tu  regium  nun~ 
are  accounted  an  acceffion  to  his  Perfon,  can-  tiumpopuliRo- 
not  be  feized  on,  neither  as  a  pledge,  nor  mamQutritum 
for  a  payment  of  a  Debt,  nor  by  Order  ox  mfos .  yet  aa 
Execution  of  Judgment  ;  no  nor  by  the  King  Ejectment 
or  States  leave  where  he  refides  (as  fome  hath  been 
conceive)  for  all  coa&ion  ought  to  be  far 

from  an  Ambaffador,  as  well  that  which  Houfe  of  the 
toucheth  his  neceffaries  as  his  Perfon,  that  Ambaffador, 
he  may  have  full  fecurity  ;  if  therefore  he  and  it  was  al- 

hath  contracted  any  Debt,  he  is  to  be  called  a°  ^con^eived 
upon  kindly,  and  if  he  refufes,  then  Let-  no  breach  of 
ters  of  Requeft  are  to  go  to  his  M after*  ;  fo  their privi- 
that  at  laft  that  courle  may  be  taken  with  lege  in  the 
him  as  with  Debtors  in  another  Territory  ; 
to  fome  this  may  feem  hard,  yet  Kings,  who  Tork  Houfe, 
cannot  be  compelled,  want  not  Creditors  \  Mich.  2 s  Car. 
but  the  Lord  Coke  feems  to  be  of  another  2.  Banc* 
opinion  ft,  for  as  to  Contrails  and  Debts  that  *CQrotius  ^ 
be  good  Jure  Gentium ,  he  mud  anfwer  here.  2  ca^  l8> 

t  Coke-  4.  InJHt-  fol-  153.  Certain  it  is,  that  none  dareth  prefume  to 
meddle  either  with  their  Perfons,  Goods,  or  Servants,  without  leave 
had,  the  contempt  of  which  hath  been  puniflicd  with  Imprifonment. 
Lucas  4.  Vid.  Stat .  7.  A-  ch-  12.  §.5. 

XVII.  If  an  Ambaffador  commits  any 
private  outrage  againft  one  of  the  Prince’s 
Subjects  with  whom  he  refides,  unlefs  it  be 
to  defend  the  Dignity  of  his  Charge,  or  of 
his  Mafter,  it  hath  been  conceived  by  fome 
not  to  be  juftifiable  before  the  Prince  with 
whom  he  refides  ;  (fay  they)  there  is  a  great 
difference  between  the  Dignity ,  and  Authority 
of  the  Prince  in  the  Country  of  another 
Sovereign,  for  he  may  well  retain  his  Dignity , 

but 
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but  not  his  Authority .  Ufually  Injuries  of 
that  nature  being  done,  they  have  admitted 
debates  at  a  Council  of  State ,  where  the 
Sovereign,  with  whom  the  Minifter  of  State 
hath  refided,  being  fatisfied,  that  Repara¬ 
tion  ought  to  be  made  to  the  party  injured, 
he  hath  been  ordered,  or  at  leaft  requefted, 
to  comply  with  the  fame. 

XVIII.  But,  on  the  other  hand,  if  any 
private  outrage  be  committed  by  the  Subje&s 
of  that  Prince  with  whom  he  refides,  upon 
his  Perfon,  the  Offenders  may  be  fubje&ed 
to  punifhment.  The  Queen  of  Sweden  hav- 
ing  made  the  incomparable  Grotius  (after  he 
had  efcaped  by  Providence  out  of  Prifon, 
and  by  a  greater  from  his  Countrymen )  her 
Ambalfador  with  Lewis  the  Thirteenth,  with 
'whom  he  refided  at  Paris ,  coming  one  day 
from  St.  Germains ,  the  Secretary  of  Ceremonies 
being  in  the  Coach  with  him,  it  chanced 
that,  in  one  place  as  they  paffed,  a  great 
number  of  People  were  in  the  way  feeing  of 
an  Execution,  his  Pcfilion  and  Coachman , 
driving  boldly  through  the  Company,  the 
Archers  then  attending  the  Execution  with 
fhort  Pieces,  (concerned  fomewhat  angerly 
that  the  Execution  was  difturbed)  made  after 
the  Coach,  fhot  his  Poftilion  and  Coachman , 
and  through  the  Coach,  even  through  his 
Hat  :  The  matter  coming  to  be  examined, 
the  King  ordered  three  or  four  of  them  to 
be  hanged,  but  that  Good  Man  firft  pardon¬ 
ed  them  himfelf,  and  then  obtained  the  King’s. 

XIX.  The  Republickof  Venice  employeth 
generally  more  Ambaffadors  abroad  than 
any  other  State,  and  they  are  as  thofe  of 
other  Princes  be,  Ordinary  and  Extraordi¬ 
nary  \  the  Commifiion  of  the  Ordinary  coiv 

tinueth 
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tinueth  for  three  Years,  but  he  who  refides  at 
Conflantinople  is  not  called  Ambaflador,  but 
Bailio,  refid  mg  there  perpetually  •,  and  that 
Republick  allows  him  a  greater  Provifion  to 
fupport  his  Grandeur,  than  to  any  other  ;  and 
by  the  Laws  of  Venice ,  whatfoever  he  ex¬ 
pends  is  allowed  him  upon  his  accounts 
without  any  examination  •,  the  which  no  o- 
ther  of  their  publick  Minifters  of  State  have 
like  privilege. 

By  the  Laws  of  Venice  there  can  be  no 
extraordinary  Ambaffador  employed,  unlefs 
they  have  been  Ambafladors  formerly,  and^ 
upon  their  return  are  ftrictly  examined  of 
their  Comportment  in  their  Legation,  and 
are  to  difcover  what  prefents  they  have  r z- BoMnusde  Re¬ 
ceived.  from  the  Prince  or  Sate  to  whom^" 
they  were  fent,  the  concealment  of  which 
is  of  a  very  dangerous  confequence. 

Nor  may  any  of  their  Ambafladors  receive 
any  Preferment  from  any  other  State  during 
their  Legation.  The  Patriach  of  Aquieliajac.A»g-Tbu- 
dying,  Hermolao  Barbaro  being  there  Am- 27* » 
baflador  for  that  Republick ,  the  Pope  confer-  B*rb*j^0 
red  on  him  that  Rcclefiaftical  Dignity ,  and  j)ukc  0f  fu¬ 
made  him  a  Cardinal •,  which  being  known  nice,  Anns 
at  Venice ,  notwithftanding  he  was  a  Perfon 
of  great  Merit,  and  had  given  notice  to  the 
Senate ,  rich,  well  allied,  and  had  good 
Friends,  they  fent  exprefs  command  that  he 
fhould  refign  the  Patriarchfloip ,  otherwile  they 
would  take  from  his  Father  the  Procuratorjhip 
of  St  Mark ,  and  confifcate  all  his  Eftate. 

But  if  fuch  Ambafladors  have  received 
anyPrefent,  Gift,  or  Reward,  from  any  fo¬ 
reign  Prince  or  Republick,  and  iuch  Miml-  Panins Paruta 
ters  of  State  are  thought  worthy  of  retaining  1 eM' 

the  fame,  fuch  a  Grace  muff:  pals  by  the  Sut- 

frage 
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frage  of  the  Senate,  to  oblige  them  more  to 
the  benevolence  of  the  Republick,  than  to 
the  bounty  of  any  Foreign  Prince.  The 
confideration  of  which  put  the  fame  o-ene- 
rous  fcruple  into  the  Breaft  of  Sir  Amias 
Paulety  who  returning  from  his  Ambafly  in 
Francis  Hot  to-  Fr anc  r,  would  not  at  his  departure  receive 
23>  from  the  French  King  the  Chain  of  Gold 
which  is  given  of  courfe,  till  he  was  half  a 
League  out  of  Paris .  But  more  famous 
was  the  adtion  of  Sir  Leoline  'Jenkins ,  the 
Englijh  Ambaflador  at  Flimeguen,  who,  tho* 
after  the  Treaty  concluded,  abfolutely  refuf- 
ed  the  French  King’s  Prefen t. 

XX.  By  the  Laws  of  Nations,  in  the 
Reception  of  Ambafladors,  thofe  from  a 
King  are  generally  introduced  by  an  Earl  or 
Count,  thofe  from  a  Duke  or  Republick  by 
a  Baron  ;  nor  are  they  to  be  allowed  that 

Honour  but  only  at  their  firft  and  laft  Audi¬ 
ence. 

XXL  Prophane  Hiftories  are  full  of  Wars, 
becaufe  of  wrong  done  to  Ambafladors ;  and 
in  the  facred  Story  is  extant  the  memory  of 
the  War  which  David  upon  that  Ground 
waged  againft  the  Ammonites ;  nor  doth  Cicero 
efteem  any  Caufe  more  juft  againft  Mithri- 
2*  dates ;  and  at  this  day  not  only  Lawyers  *,  but 
t  DZnes  +  are  all l  Of  the  fame  opinion,  That 

A<5tsandMo-a  VVaf  cann°t  be  more  juftly  commenced 
numents,  than  for  the  Violation  done  to  their  Publick 
fil.  450-  Minifters. 

XXII.  The  Privileges  of  Ambafladors  and 
their  Servants,  as  to  civil  Suits,  by  the  Law 
of  England. 

Blah .  Com.  In  lefpedt  to  civil  Suits,  all  the  foreign 

*54>  255>  &c*  Jurifts  agree,  that  neither  an  Ambaflador,  nor 
any  of  his  Train  or  Comitesy  can  be  profecuted 

for 
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for  any  Debt  or  Contract  in  the  Courts  of 
that  Kingdom  wherein  he  is  fent  to  refide  : 

Yet  Sir  Edward  Coke  maintains,  that,  if  an  4  Inft.  153. 
Ambaftador  make  a  Contract  which  is  good 
jure  Gentium ,  he  fhall  anfwer  for  it  here.  But 
the  Truth  is,  fo  few  Cafes  (if  any)  had  arifen, 
wherein  the  Privilege  was  either  claimed  or 
difputed,  even  with  regard  to  civil  Suits,  that 
our  Law  Books  are  filent  upon  it.  Previous 
to  the  Reign  of  Queen  Anne^  when  an  Am- 
baffador  from  Peter  the  Great,  Czar  of  Muf-  21  July  17 0$, 
covy ,  was  ailually  arrefted  and  taken  out  of  K°ger>s  An- 
his  Coach  in  London ,  for  a  Debt  of  fifty  Qi!ccn 
Pounds,  which  he  had  there  contrailed  :  In- 
ftead  of  applying  to  be  difcharged  upon  his 
Privilege,  he  gave  Bail  to  the  Aftion,  and  the 
next  Day  complained  to  the  Queen  :  The 
Perfons  who  were  concerned  in  the  Arreft 
were  examined  before  the  Privy  Council  (of 
which  the  Lord  Chief  Juftice  Holt  was  at  the  _  ^  , 
fame  Time  fworn  a  Member)  and  feventecn  y&j:  170  ' 
were  committed  to  Prifon,  moft  of  whom 
were  profecuted  by  Information  in  the  Court 
of  Queen's  Bench ,  at  the  Suit  of  the  Attorney- 
General;  and  at  their  Trial  before  the  Lord 
Chief  Juftice  were  convidled  of  the  Fails  by 
the  Jury,  referving  the  queftion  of  Law,  how 
far  thofe  Fails  were  criminal,  to  be  after¬ 
wards  argued  before  the  Judges  ;  which  quef  < 
tion  was  never  determined.  In  the  mean 
Time  the  Czar  refented  this  Affront  very 
highly,  and  demanded  that  the  Sheriff  ot 
Middlefex ,  and  all  others  concerned  in  the 
Arreft,  fhould  be  punifhed  with  inftant  Death. 

But  the  Queen  (to  the  Amazement  of  that 
defpotic  Court)  direiled  her  Secretary  to  in¬ 
form  him,  “  that  fhe  could  infliil  no  Punifh- 
ment  upon  any,  the  meaneft  of  her  Subjeils, 

unleft 
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unlefs  warranted  by  the  Law  of  the  Land,  and 
therefore  was  perfuaded  that  he  would  not  in¬ 
fill  upon  impoffibilities.”  To  fatisfy  however 
the  Clamours  of  the  foreign  Minillers  (who 
made  it  a  common  Caufe)  as  well  to  appeafe 
the  Wrath  of  Peter ,  a  Bill  was  brought  into 
Parliament,  and  afterwards  palled  into  a  Law, 
to  prevent  and  to  punilh  fuch  outrageous  in- 
folence  for  the  future.  And  with  a  Copy  of 
this  Adi,  elegantly  engrailed  and  illuminated, 
accompanied  by  a  Letter  from  the  Queen,  an 
AmbatTador  Extraordinary  was  commiflioned 
to  appear  at  Mofcow,  who  declared,  “  That 
though  her  Majelly  could  not  inflidl  fuch  a 
Punilhment  as  was  required,  becaufe  of  the 
Defedl  in  that  particular  of  the  former  ella- 
blilhed  Conftitutions  of  her  Kingdom,  yet, 
with  the  unanimous  confent  of  the  Parlia¬ 
ment,  lhe  had  cauled  a  new  Adi  to  be  palled, 
to  ferve  as  a  Law  for  the  future.”  This  hu¬ 
miliating  Step  was  accepted  as  a  full  Satisfac¬ 
tion  by  the  Czar,  and  the  Offenders,  at  his 
Requell,  were  difcharged  from  all  farther 
Profecution. 

This  Statute  recites  the  Arrell  which  had 
been  made,  “  in  Contempt  of  the  Protedlion 
granted  by  her  Majelly  contrary  to  the  Law 
of  Nations,  and  in  Prejudice  of  the  Rights 
and  Privileges,  which  Ambalfadors  and  other 
publick  Minillers  have  at  all  Times  been 
thereby  polfelfed  of,  and  ought  to  be  kept 
facred  and  inviolable Wherefore  it  Enadls, 
that  for  the  future  all  Procels,  whereby  the 
Perfon  of  any  Ambalfador,  or  of  his  Domeltic 
or  Domellic  Servant,  may  be  arrefted,  or  his 
Goods  dillrained  or  feized,  lhall  be  utterly 
null  and  void,  and  the  Perfons  prolecuting, 
foliciting,  or  executing  fuch  Procefs,  lhall  be 

deemed 
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deemed  Violaters  of  the  Law  of  Nations,  and 
Difturbers  of  the  publick  Repofe,  and  fhall 
fufferfuch  Penalties  and  corporal  Punifhment, 
as  the  Lord  Chancellor  and  the  two  Chief  Lord  Chan- 
Juftices,  or  any  two  of  them,  fliall  think  fit  :  cejlor  Talbot 
But  it  is  exprefsly  provided,  that  no  Trader,  ^ption^f^ 
within  the  Defcription  of  the  Bankrupt  Laws,  perfons  trad - 
who  fhall  be  in  the  Service  of  any  Ambaffa-  tug,  relates 
dor,  fhall  be  privileged  or  protected  by  this  cnIy  t0  the 

Aft  ;  nor  fhall  any  one  be  punifhed  for  arreft-  AmbafTad^ra 
ing  an  Ambaffador’s  Servant,  unlefs  his  Name  the  Parlia- 
be  regiftered  with  the  Secretary  of  State,  and  ment never 
by  him  tranfmitted  to  the  Sheriffs  ot  London  ^nagnyng 
and  Middlefex .  Exceptions  that  are  ftriftly  ^^j^sers 
conformable  to  the  Rights  of  Ambaffadors,  as  would  trade, 
obferved  in  the  mod  civilized  countries.  And,  Cas.  Temp. 
in  confequence  of  this  Statute  thus  declaring  2824 
and  enforcing  the  Law  of  Nations,  thefe  Pri¬ 
vileges  are  now  held  to  be  part  of  the  Law  of 
the  Land,  and  are  conftantly  allowed  in  the 
Courts  of  Common  Law. 

The  Courts  of  Common  Law  have  come 
to  the  following  Refolutions,  upon  Applica¬ 
tion,  on  the  faid  Aft. 

That  it  is  not  neceffary  the  Party  fhould 
live  in  the  Ambaffador’s  Houfe,  2  Stra.  792. 

2  R .  Raym.  1524.  Fitzgib.  200.  pi.  1  2. 

When  Party  comes  for  Benefit  of  the  Aft, 
it  is  not  enough  that  he  be  regiftered  in  the 
Secretary’s  Office  as  a  Servant,  but  muft  fhew 
the  Nature  of  his  Service,  that  the  Court  may 
judge  whether  he  be  aDomeftic  Servant  with¬ 
in  the  meaning  of  the  Aft  of  Parliament, 

Fitzgib.  200.  pL  12.  2  Stra.  797. 

A  Trader,  an  Annuitant,  a  Juftice  of  Peace, 
a  menial  Servant,  an  hired  Clerk,  a  Perfon 
who  receives  no  Wages,  a  Courier,  a  Mel- 
fenger,  a  Landwaiter  at  the  Cuftom-houfe, 

Vql.  J.  denied 
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denied  the  Benefit  of  the  Aft.  Fitzgib.  200. 
pi.  12.  2  Stra.  797.  Pratt.  Reg.  C.  P.  i±. 
Barnes' s  Notes,  C.  P.  264,  271.  Rep.  and 
Cas.  of  Pratt.  C.  P.  65,  134,  272.  Barnard , 
K.  B.  401.  ifar.  Rep.  401. 

The  Party  muft  ferve  in  the  Capacity  he 
was  hired,  Barnard,  K.  B.  401.  where  a 
Perfon  does  not  execute  the  Office  which  he 
has  his  Teftimonial  for,  but  only  gets  him- 
felf  entered  in  the  Lift  to  have  the  Benefit  of 
a  Protettion,  the  Court  will  not  fuffer  it.  Bar¬ 
nard,  K.  B.  79. 

Abr.Eq.350.  °ne  protected  by  the  Genoefe  Ambaftador 
//.  4.  Good-win  brought  a  Bill  in  Chancery ,  and  was  ordered 
and  Archer,  though  after  (1)  Anfwer  put  in,  to  give 

2  mil.  Rep9.’  t2'1  Security to  anfwer  the  Cofts,  in  the  fame 
452.  ’  manner  as  if  he  were  a  Foreigner;  becaufe. 

And  a  like  by  the  above  Statute,  all  ProceiTes  again#  Am- 
Order  raid  to  baffadors  and  their  Servants  are  made  void  • 

rnyTord  7  that  th.e  Bil1  Should  be  difmiffed,  no  Pro- 
Cowper,  after  could  lfiuc  again#  him. 

Anfwer  put  in,  Trin.  3709,  between  Barret  and  Buck.  (1)  But  it 
has  been  denied  in  the  Exchequer,  Bunb .  Rep.  1 83.//.  258.  and  fo 
it  has  in  that  Court,  even  before  Anfwer ;  where  the  Bill  was  for  an 
Injunaion  to  day  the  Defendant’s  Proceedings  at  Law  in  Ejeament, 
becaufe  the  Plaintiff  was  in  a  manner  forced  into  this  Court,  (viz. 
the  Exchequer)  and  did  not  come  in  originally.  Bunb .  Rep.  272.  pi. 
349.  If  the  Motion  be  before  Anfwer,  the  Defendant  will  not  be 
obliged  to  put  one  in,  until  the  Plaintiff  give  Bond,  with  a  Surety  to 
the  Senior  Six-Clerk,  not  towards  the  Caufe,  in  40/.  Penalty  for  an- 
fwering  Cods.  2  Will  .452.  pi.  142.  Mofely  7.  175.  pi  89.  (2)  A 

Depofit  in  Money  will  not  be  permitted  indead  thereof.  Bunb .  Rep. 
35'  A'  53* 
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CHAP.  XI. 

Of*  the  Right  of  delivering  Perfons  fled 

for  Protection. 


I.  Where  Superiors  may  become  culpable  for  the  Crimes 
of  their  Subjects. 

II.  Offences  by  whom  properly  punijhed ,  whether  by 
the  injured  State ,  or  they  into  whofe  Territory  the 
Offender  is  fled . 

III.  JVhether  Kingdoms  and  States  ought  to  deliver  up 
Fugiti'des.,  if  required ,  or  not . 

IV.  Where  Perfons  are  fled ,  the  places  whither  they 
come ,  ought  to  be  Affylums. 

V.  How  dijtinguijhed ,  and  when  to  be  punijhed  or 
delivered. 

VI.  Whether  an  innocent  Man  may  be  defer  ted  and 
delivered  up  to  the  enraged  Pozucr  that  demands 

him. 

VII.  Whether  an  innocent  Perfon  may  be  defer  ted  and 
yielded ,  if  War  be  threatened. 

VIII.  IFhether  an  innocent  Perfon  refufed  to  be  deli¬ 
vered  up ,  ought  to  yield  himfelf. 

IX.  If  Charity  in  an  innocent  to  yield  himfelf  ,  whether 
Compulfion  may  be  ufed  if  he  refufes . 

X.  Whether  this  of  deliver  ing  up  does  extend  to  Sovex 
reign  Princes  driven  out  of  their  Country . 

XI.  Perfons  running  away  with  the  Publick  Revenue , 
where  their  Perfons  and  Goods  have  been  feixed  till 
reparation  and  fatisfaftion  be  made. 


I.  yjVATHERS  are  not  bound  for  the  fault 
of  their  Children,  nor  Matters  for 
thofe  of  their  Servants  ;  nor  Princes  for  the 
Actions  of  their  Subjects,  unlefs  they  become 
partakers  in  the  Crime ;  the  which  may  be 
done  in  two  refpeCts,  by  fufferance  and  re¬ 
ceipt  •,  therefore  if  Princes  fhall  fuffer  or  coun¬ 
tenance  their  Subjects,  by  Pictures  or  Libels, 
or  otherwife,  to  abufe  another  Nation  or  Com- 

CL*  monwealtb , 


Zeno  inter¬ 
ceding  for  the 
Magnets  to  I . 
tpuintus,  and 
the  Legates 
with  him  be- 
foeght  them 
with  tears :  ne 
uni  us  amenti- 
am  civitati 
ajjignarrnt , 
fuo  quemquc 
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periculofacere ,  monwealtb ,  it  is  the  fame  as  if  they  fhould 
Lvv%  L  4°*  authorize  it.  Brutus  to  Cicero,  How  can  you 
make  me  guilty  ?  Yes,  well  enough ,  if  it  were  in 
you  to  hinder  it  \  but  receipt  may  admit  of 
fome  further  fcrutiny. 

II.  Commonwealths  being  inftituted,  it  was 
agreed  that  Faults  of  Particulars,  which  do 
properly  belong  to  their  own  Society,  fhould 
be  left  to  themfelves  and  their  Sovereigns,  to 
be  punifhed  or  connived  at,  as  they  judged 
moft  fit. 

Yet  that  Right  is  not  fo  abfolutely  left  to 
them,  but  Offences,  which  tend  to  the  Deftruc- 
tion  of  Society  or  Government,  whereof  T rea  - 
fen  is  the  chiefeft,  may  feem  to  be  excepted ; 
for  if  a  Subjedl  flhall  commit  an  Adt  tending  to 
the  Subverfion  of  his  Sovereign’s  Govern¬ 
ment,  the  fame  is  an  Oifence  that’s  fubjedt  to 
an  univerfal  Punifhment ,  i.  e.  it  is  to  be  pu¬ 
nifhed  every  where ;  and  the  Governors  into 
whofe  Territory  fuch  fly,  feem  to  have  a  Right 
jRa/fsAhridg- of  profecuting  for  the  Offence:  In  Civil 
irient,  fcl  Actions,  which  tend  to  Commerce  that  fup- 

t  afr  ^ ‘  ports  Society,  the  Subjedts  of  foreign  Nations, 
having  juftly  contradted  Debts  in  their  own 
Country,  may  obtain  Juftice  in  another ;  by 
a  ilronger  Reafon  it  is  thought,  that  Princes 
or  Republicks,  that  have  received  publick  In¬ 
juries,  have  Right  to  require  Punifhment  for 
the  Indignity  that  is  offered  them,  at  leafl  for 
that  which  tended  to  the  Subverfion  of  their 
Government,  and  to  have  the  Offenders  deli¬ 
vered  up. 

For  the  III.  The  Queftion  is  illuftrious,  Opinions 

Knowledge^  grounded  on  feveral  great  Precedents  have 
01  a  hr  .  ^een  ways  produced  :  It  hath  been  ge- 
ccdetheRed-  nerally  held,  That  thofe  Kingdoms  where  the 
dition  ;  non  Offenders  are  fled  ought  to  do  one  of  the  two, 

ftecet  homines  either 
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either  punijh  them  according  to  their  Defer ts  dedcre  caufa 
being  called  upon ,  or  leave  them  to  the  Judgment 
cf  the  offended  State ;  others  on  the  contrary,  h ^R0mulus. 
molt  certain  it  is,  by  the  delivering  up  is  un- 
derftood,  to  leave  him  to  the  legal  Judgment 
of  that  Prince  or  State,  whom  he  hath  offend¬ 
ed  :  And  fuch  was  the  Declaration  of  Ferdi- 
nand  King  of  Spain ,  who  had  been  often  re- 
quefted  by  Henry  the  Seventh,  to  deliver  up  Attainted  by 
Edmond  de  la  Pool  Earl  of  Suffolk  his  Subjed,  Aft  of  Par- 
then  fled  for  Proteftion  to  that  Prince’s  Coun-  liamfnt  12  H. 
try,  but  was  always  refufed  •,  but  being  'D 
continually  importuned  by  Promiles  that  hey 
fhould  not  be  put  to  Death,  caufed  the  Earl 
to  be  delivered  up  to  him,  who  kept  him  in 
Prilon,  and  conftruing  his  promife  to  be  per - 
fonal  to  himfelf ,  commanded  his  Son  Henry  Hilt.  //.  8. 
after  his  Deceafe  to  execute  him,  who  in  the  Pepin  receiv- 
fifth  Year  of  his  Reign  in  cold  Blood  performed  cd’  ^nd  woulcf 
the  fame.  But  the  Malice  of  that  politick  "hofcYh\uUP 
Prince  the  Father,  and  the  uncontroulable  fled  to  him 
Will  of  the  Son,  are  Precedents  but  of  finall  out  of Neu- 
Force*,  the  Example  of  which,  not  long  after,  -\ru!y  °PPrel* 
gave  the  French  King  occafion  to  beware  of  YrY/YY/* 
trufting  the  latter  with  a  Subjeftof  his  on  the  reb .  Pep.  An. 
like  occafion  ;  for  Cardinal  Pool,  not  many  n38. 

Years  after,  coming  Ambaffador  from  the 
Pope  to  the  French  King,  they  both  being 
then  in  Amity,  and  Henry  the  Eighth  in 
League  with  the  latter,  but  in  Enmity  with 
the  firft,  requested  to  have  the  Cardinal  deli¬ 
vered  up,  but  could  not  prevail,  being  doubly 
armed,  as  the  Ambaffador  of  a  Sovereign 
Prince,  (for  fuch  is  the  Pope )  and  in  the  Ter¬ 
ritory  of  a  foreign  State. 

The  Ifraelites  required  of  the  Benjamites  to. 
deliver  up  the  wicked  Men*,  the  Philtftines , 

Samfon.  Cato  gave  his  Vote  that  Csfar  fhould 

Q  3  be.  ' 
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be  delivered  to  the  Germans ,  for  fpoiling  them 
without  juft  Caufe.  Nor  are  innocent  Per- 
fons  injured,  if  they  are  either  delivered  up, 
or  punifhed ;  yet  does  it  not  thence  follow 
that  they  muft  be  delivered  up  or  puniftied  : 
The  Romans  delivered  up  thofe  that  had  done 
Violence  to  the  Carthaginian  Ambaffadors ; 
yet  the  Ambaffadors  of  the  Abaffines  having 
been  traiteroufly  murdered  by  one  of  the 
Templars  at  Jerufalem ,  the  Offender  being 
Tyrius, Ub. 20.  demanded,  that  fo  Juftice  might  be  executed 
cap.  23.  Anno  on  him  for  the  Aft,  the  Grand  Mafier  an- 
fwered.  That  he  had  already  enjoined  him 
Penance,  and  had  direfted  him  to  be  fent 
to  the  Pope ,  but  abfolutely  refufed  to  deliver 
him  up. 

IV.  But  then,  and  as  in  this  laft,  fo  in  all 
other,  the  Offender  muft  have  committed  fome 
Churches  be-  publick  Offence  *,  as  Trealon  5  for  moft  cer- 
yondSeas  fortainjy  it  extends  not  to  private  Injuries,  be- 
private  Of-  caufe  there  is  no  Precedent  that  ever  a  War 
fences,  which  was  begun  for  fuch,  though  they  may  con- 

Sanauarles!  tfibute  much,  but  for  thofe  which  tend  to  the 
the  offenders  Subverfion  or  Ruin  of  a  Country,  they  often 
have  been  have  been  delivered  up  ;  Jugurtha  of  Bocchus 
taken :  In  jn  Sallufl ,  So  jloall  thou  at  once  free  us  from  the 

Ferdinand  neceJflty  °f  profecuting  thee  for  thy  Error , 
Lord  Cham-  and  him  for  his  T reafon.  And  by  moft  Writers 
berlain  was  it  is  agreed,  that  fuch  Offenders  muft  either 
taken  by  be  delivered  up  or  punifhed,  the  Eleftion  is 

th?  Church  ^  t0  their  Choice,  into  whole  Territory  they 
and  burnt, for  are  fled  ;  though  fome  have  held,  that  in  cafe 
forcing  a  of  Proteftion  or  Sanftuary  for  fuch  unfortunate 
NobI,e.Vir'  Perfons,  Princes  do  make  their  Countries 

Charles  Duke  of  Burgundy  delivered  up  to  Lewis  the  Eleventh,  the 
Earl  of  St.  Paul,  Conftable  of  France ,  who  flying  to  fome  of  his  own 
Cities,  obtained  Letters  of  Safe-Conduft  to  come  and  commune  with 
he  Duke,  in  order  to  the  ipaking  hi?  Peace  with  the  King ;  but  the 

Duke, 


-tv 
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Duke,  after  he  had  him  In  Cultody,  delivered  him  to  the  King  of 
France ,  who  immediately  after  cut  oft  his  Head.  Phil.  Comma, 

'  Xludwicus  Plus  the  Emperor  received  thofe  that  fled  to  him  from 
the  Roman  Church,  as  appears  by  his  Decree,  Anno  817  and  Luther 
himfelf  did  not  want  Princes  to  proteft  him  from  the  Fury  of  St. 
PettVs  Chair.  Vide  his  Colloquiums. 

CT.  Quintus  Flaminius  fent  Ambaffador  to 
Prviffias  King  of  Bythinia ,  for  the  procuring 
the  delivering  up  the  brave  but  unfortunate 
Hannibal ,  who  accordingly  being  feized  on, 

I  will  now ,  fays  he,  deliver  the  Romans  of  that  Sir  Walter 
Fear  which  hath  fo  many  Tears  poffeft  them  *, 
that  Fear  which  makes  them  impatient  to  at-  ^^6. 
tend  the  Death  of  an  old  Man  :  This  Victory  of 
Flaminius  over  me,  who  am  difarmed  and  be¬ 
trayed  vito  his  Hands ,  jhall  never  be  numbered 
amongft  the  refi  of  his  Heroical  Deeds :  No,  it 
Jhall  make  it  manifeft  to  all  the  Nations  of  the 
World,  how  far  the  antient  Roman  Virtue  is 
degenerate  and  corrupted  *,  for  fuch  was  the 
Noblenefs  of  their  Forefathers ,  as  when  Pyrrhus 
invaded  them  in  Italy,  and  was  ready  to  give 
them  Battle  at  their  own  Doors ,  they  gave  him 
Knowledge  of  the  T reafon  intended  againft  him 
by  Poifon  •,  whereas  thefe  of  a  latter  Race  have 
employed  Flaminius,  a  Man  who  hath  heretofore 
been  one  of  their  Confuls ,  to  pradlife  with  1  ru- 
fias,  contrary  to  the  Honour  of  a  King ,  contrary 
to  his  Faith  given ,  and  contrary  to  the  Laws 
of  Hofpitality,  to  Jlaughter  or  deliver  up  his 
own  Guejl .  Then  took  a  Draught  oj  Poifon , 
and  died. 

V.  Though  Kingdoms  and  States  are  look¬ 
ed  upon  as  places  of  Refuge  *,  yet  that  mu  ft 
be  underftood  for  thofe  that  are  perfecuted 
with  caufelefs  Hatred,  not  to  fuch  as  have 
committed  that  which  is  injurious  to  human 
Society,  or  to  other  Men.  Gillippus  the  Laco - 
'  4  man 
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nian  in  Diodorus  Siculus ,  fpeaking  of  the 
Right  of  fuch  miferable  Fugitives,  faith,  They 
that  introduced  thcfe  Rights  at  fir  ft ,  meant  the 
Tjnfci  t unate  fijould  expehl  Mercy,  the  Injurious 

Punijhment - After  —  Thefe  Men,  if  by  the 

unjuft  Define  of  that  which  is  another’s  they  have 
fallen  into  thefe  Evils,  muft  not  accufe  Fortune , 
nor  impofe  on  themfelves  the  Name  of  Suppli¬ 
cants,  for  that  by  Right  belongs  to  them  that 
have  an  innocent  Mind  and  adverfe  Fortune . 

Carum  occidifti,  dum  vis  fuccurrere  :  nullum 

Crimen  babes;  manus  eft  ibi  purior,  ac  fuit  ante. 

But  the  Life  of  thofe  Men  full  of  wicked  Alls, 
Jhut  up  again  ft  them  all  Places  of  Refuge ,  ana 
haves  no  room  for  Comp  ajjion.  Cicero  hath  a 
Saying  out  of  Demoflhenes  :  We  muft  Jhew 
Ccmpaftion  to  thofe  whom  Fortune,  not  their 
own  evil  Deeds,  hath  made  Miferable .  And 
by  the  holy  Law,  when  any  one  had  been 
Ham  by  an  Axe  Hipping  out  of  another’s 
Hand,  the  Cities  of  Refuge  were  open  :  The 
moft  holy  Altar  itfelf  was  no  Protedion  for 
thofe  tnat  had  (lain  an  innocent  Man  malici- 
ouHy,  or  had  troubled  the  Commonwealth  *, 
which  Law  Philo  explaining,  faith,  Unholy 
Men  have  no  Entertainment  in  the  Holy  Places 
Lycurgus  the  Orator  relates  that  one  Calli - 
faratus,  having  committed  a  Capital  Fault, 
and  aavifing  with  the  Oracle,  received  An- 
fwer.  That  if  he  went  to  Athens  he  Jhould  have 
Right :  And  thereupon,  in  Hopes  of  Impu¬ 
nity,  he  fled  to  the  mod  holy  Altar  there, 
notwithflanding  which  he  was  taken  from 
thence,  and  put  to  Death  by  the  City  mod 
obfervant  of  her  Religion,  and  fo  the  Oracle 
was  fulfilled.  Princes  indeed  (faith  Tacitus) 
&?e  like  Gods ,  but  neither  do  the  Gods  bear  the 

Prayers 
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Prayers  of  Supplicants  unlefs  they  be  juft .  Such 

then  are  either  to  be  punifhed  or  delivered 

up  at  leaft;  yet  iurely  this  hath  been  obferved 

to  extend  only  to  thole  Crimes  that  touch  the 

State,  or  at  leaft  are  of  a  very  heinous  Na-  They  of  Hal- 

ture fometimes  they  areexprefsly  ftipulated  W  lately 

by  Leagues  to  be  delivered  up  however 

this  is  to  be  obferved,  that  fuch  iort  ol  Fugi-  po;fonjng 
tives  and  Supplicants,  be  they  foreigners  or  Cook  that 
Subiefts,  are  to  be  protected  till  they  have  had  been  In 
been  fairly  tried  ;  and  if  that  whereof  they 
are  accufed,  be  not  forbidden  by  the  Law  of  with*he  7 
Nature  or  Nations,  the  Caufe  muft  be  tried  Counters  of 
and  adjudged  by  the  Municipal  Laws  of  that  Soifons  in 
Kingdom  or  State  from  whence  the  Crime  Prance. 
doth  arife.  From  which  it  may  be  obferved, 
that  a  Fault  committed  in  England ,  and  the 
Perfon  flying,  and  Requeft  made ;  yet,  by 
Reafon  that  none  can  by  the  Laws  of  that 
Nation  be  tried  but  per  Pares ,  nor  then  but 
in  Perfon  *,  it  will  thence  follow,  that  luch 
may  feem  out  of  the  general  Rule  :  However, 
it  may  ftand  with  the  higheft  Reaion,  that 
the  Fad  and  Proof  being  remitted  over  with 
the  Requeft,  there  may  appear  a  juft  Ground 
for  the  Demand. 

VI.  Whatever  the  Opinion  of  thofe  Writers 
have  been,  the  Practice  of  latter  Ages  hath 
feemed  to  incline  other  wife.  Queen  Eliza¬ 
beth  demanded  Morgan  and  others  of  her  Sub- 
jeds  fled  into  France ,  that  had  committed 
Treafon  againft  her-,  the  Anfwer  of  the  breach 
King  was,  Si  quid  in  Gallia  machinarenlur ,  Re¬ 
gem  ex  jure  inillos  animadverfurum  *,  fin  in  An¬ 
glia  quid  machinati  fuerint ,  Regem  non  pojje  de 
eifdem  cognofcerc ,  C?  ex  jure  agere  •,  omnia  Reg - 
na  profugis  ejje  libera  \  Regum  interejje ,  ut  fui 
quifquc  Regni  liber t at es  tueatur ,  imo  Elizabe¬ 
thans 


i 
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tbam  non  it  a  pridem ,  in  fuum  Regnum  Mount - 
34i?/z*.  Cam- gumeriutn ,  Principem  Condaum ,  fc?  alios  e  Gente 
Vide  Caml.  Galhc a  admififfie. ,  &V.  and  they  were  never 
1585.  delivered  up  j  buttle  like  was  not  returned 
by  the  King  of  Scotland \  for  he  promifed  that 
he  would  tranfmit  Fernihurft  and  the  Chancellor 
too,  if  they  were  convi&ed  by  a  fair  Trial. 

Li 'll*  lib*  22.  Per  feus  King  of  JMacedon^  in  his  Defence  to 

cap.  37.  Martins, ,  fpeaking  of  thofe  that  were  faid  to 

have  confpired  againft  Eumenes :  So  foon  as  I 
was  admonifhed  by  you ,  and  finding  the  Men  in 
Macedonia,  I  commanded  them  away ,  and 
charged  them  never  to  return  into  my  Dominions . 
Anno  1660.  The  Cry  of  the  Royal  Martyr's  Blood,  iuftly 

ance  between  Procured  them  Holland  to  deliver  up  the 
thofe  Crowns  R^tdes  to  the  injured  Succeffor.  And  from 
13, 1660,  the  Crown  of  Denmark  it  was  exprefsly  ftipu- 
F°^ided  lated  they  fhould  be  delivered  in  thefe  Words  : 

Article”™1  Itm  qU°d^  qui  eorum  qui  rei  funt  nefandi 
Parricidii  in  Regem  C  A  R  O  L  U  M  Primum 

beatiffinue  Memorise  admifii ,  ac  legitime  de  eodem 
feeler e  attindli,  condemnati%  vel  conviEli ,  &c. 
“  If  any  of  them  who  are  guilty  of  the  horrid 
“  Murder  committed  upon  King  CHARLES 
“  the  Firft  of  Blefled  Memory,  be  either 
now  in  the  Dominions  of  the  King  of  Den - 
mark  and  Norway ,  or  fhall  hereafter  come 
thither,  that  as  foon  as  it  fhall  be  known 
<c  or  told  to  the  King  of  Denmark ,  or  any  of 
his  Officers,  they  be  forthwith  apprehend- 
<c  ed,  put  in  fafe  Cuftoay,  and  fent  back  into 
England ,  or  be  delivered  into  the  Hands 
of  thofe  whom  the  King  of  Great-Britain 
u  fhall  order  to  take  charge  of  them,  and 
“  bring  them  home/5 

That  politick  VII.  Moft  certain  it  is,  if  War  be  threatned 
Princefs  to  a  Nation  or  People,  if  they  deliver  not 

ketb^iivethc  UP  ^  Offender,  tho’  perhaps  he  is  innocent, 

and 


he  mav  be  deferted,  efpecially  if  that  Nation  they  demand- 

•  •  •  /■*  *  . _ -i.L  />«»  .  Vviil*  fUiin  _J  n  -f  7 _ .11  . 


Pope  Alexander  (in  the  mortal  Feud  be¬ 
tween  him  and  the  Emperor  Frederick ,  who 
favoured  08 avian  the  Antipope)  fled  difguifed 
to  Venice ,  the  Duke  and  Senate  being  jealous 
that  the  Emperor  would  demand  him,  lent  an 
Embafly  to  the£?K/>em-to  endeavour  a  Media¬ 
tion  and  Peace,  which  was  no  fooner  offered, 
but  the  Emperor  broke  out  into  a  Rage,  bid¬ 
ding  them  go  home,  faying-,  “  lell  your 
“  Prince  and  People,  that  Frederick  the  Ro- 
“  man  Emperor  demands  his  Enemy,  who  is 
«  come  to  them  for  Succour,  whom  if  they 
tc  fend  not  prefently  bound  hand  and  foot, 

“  with  a  fure  Guard,  he  will  proclaim  them 
“  Enemies  to  him  and  the  whole  Empire,  and 
that  there  is  neither  Alliance  or  Laws  of 
“  Nation  which  fhall  be  able  to  free  them 
“  from  revenge  for  fuch  an  Injury,  to  profe- 
“  cute  which  he  is  refolved  to  overturn  all 
divine  and  human  Laws,  that  he  will  fud- 
“  denly  bring  his  Forces  before  their  City, 

“  and  contrary  to  their  expe&ation  plant  his 
“  Victorious  Eagles  on  the  Market-place  of 
“  St.  Mark.”  This  Meflage  being  faithfully  Hift.  Reip. 
delivered,  the  Senate  decreed  Arms,  Arms  -,  Ven.  In  Vita 
and  while  they  were  preparing.  News  was 
brought  that  Otho,  the  Emperor  s  Son,  and  ytnice> 
General  of  the  C<rfarcan  Fleet,  was  entered  ,, 64. 


the 
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the  Gulph  with  feventy-five  Gallies  ;  the  moft 
valiant  and  religious  Sehafiiano  Cyani  relblved 
to  meet  him,  and  having  encountered  them 
on  the  Coaft  of  IJlria,  defeated  Otho  and  all 
his  Naval  Forces,  taking  forty-eight  Gallies, 
Otho  their  Admiral,  and  the  reft  either  burnt 
or  deftroyed;  he  returned  in  Triumph  for 
Ventce,  and  not  long  after  Frederick  became 
convinced,  that  Heaven  fights  the  Battles  of 
the  Innocent,  and  on  his  Knees  begged  Far- 
don  of  Alexander  the  Fugitive  Pope. 

Lewis  the  Eleventh  of  France  required  by 
Ambaffadors  of  Philip  Duke  of  Burgundy,  the 
delivering  up  of  Sir  Oliver  de  la  Marche,  (who 
being  a  Burgundian,  had  wrote  (as  was  con¬ 
ceived)  fomewhat  againft  the  Claim  of  the 
French  to  feveral  Territories)  upon  a  publick 
Audience  at  Lijle,  they  were  anfwered  by 
Duke  Philip,  That  Oliver  was  Steward  of  his 
Houfe,  a  Burgundian  by  Birth,  and  in  no  re - 
fpelt  fiibject  to  the  Crown  of  France  :  notwith¬ 
standing  it  it  could  be  proved,  that  he  had 
faid  or  done  any  thing  againft  the  King’s  Ho¬ 
nour,  he  would  lee  him  punilhed  according  as 
his  F aults  fhould  defervc. 

VIII.  But  admitting  that  fuch  an  innocent 
Perfon  ought  not  to  be  delivered  up,  whether 
he  is  bound  to  yield  himfelf ;  by  fome  it  is 
conceived  he  ought  not,  becaufe  the  nature 
of  civil  Societies,  which  every  one  hath  en¬ 
tered  into  tor  his  own  Benefit,  doth  not  re¬ 
quire  it ;  from  which  it  follows,  that  though 
fuch  Perfons  are  not  bound  to  that  by  Rio-fit 
properly  fo  called,  yet  it  doth  not  follow’ 
but  in  charity  he  feems  bound  to  do  it ;  for 
there  may  be  many  Offices  not  of  proper’  Juf- 
tice,  but  of  X.ove,  which  are  not  only  per¬ 
formed  with  Praifes,  but  alfo  cannot  be  omit¬ 
ted 
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ted  without  blame *,  and  fuch  indeed  is  the 
Aft  of  fuch  a  Perlon’s  voluntary  yielding  up 
himfelf,  preferring  the  Lives  of  an  innocent 
Multitude  before  his  own.  Cicero  for  P .  Sex -  ldmdefinibus 
Xus ,  If  this  had  happened  to  me  failing  with  my  3-  Vir  honf 
Friends  in  fome  Ship ,  that  Pirates  furrounding  us 
jhould  threaten  to  fink  us ,  except  they  would  deli -  re„s,&  civilis 
ver  me ,  I  would  rather  have  cajt  my f elf  into  the  officii  non  igna- 
Sea  to  preferve  the  reft ,  than  to  bring  my  Friends  rus  ut Hitati 
either  to  certain  Death ,  or  into  great  danger  °fc™™m™Jus 
their  Life .  alicujusy  aut 

fu*  confulit .  And  in  L/’i/y  there  is  a  moft  excellent  Saying  of  fom« 
Moloffians  :  Equidem  pro  Patria  qui  letburn  oppetijfent  jdpe  fando  audinji  ; 
qai  patriam  pro  fe  perire  ^equum  cenferent ,  hi  primi  invent i  funt*  Liv. 
lib.  45. 

IX.  But  whether  fuch  an  innocent  Perfon 
may  be  compelled  to  do  that  which  Derhaps 
he  is  bound  to  do,  may  be  a  queftion  -,  rich 
Men  are  bound  by  the  precept  of  Mercy  to 
give  Alms  to  the  Poor,  yet  cannot  be  com¬ 
pelled  to  give  :  It  is  one  thing  when  the  parts 
are  compared  among  themfelves,  another 
when  Superiors  are  compared  to  their  Sub¬ 
jects  for  an  Equal  cannot  compel  his  Equal, 
but  unto  that  which  is  due  by  right  ftriftly 
taken-,  yet  may  a  Superior  compel  his  Infe¬ 
rior  to  things  which  Virtue  commands  •,  in  a 
Famine  to  bring  out  provifions  they  have 
ftored  up,  to  yield  him  *  to  Death  that  deferts  *  /rif  f c-'frt' 
his  Colours,  or  turns  Coward,  to  mulct  thole  f0i  ,99> 
that  wear  excefirve  Apparel  *f,  and  the  like.  Plutarch  Pho- 
P  he  cion ,  pointing  to  his  dear  Friend  Nicocles , cion  •  F}dcs 
faid,  Things  were  come  to  that  extremity ,  that 
if  Alexander  fhould  demand  him ,  he  Jhould  l|v  p  7# 
think  he  were  to  be  delivered  up .  It  hath  feemed  Statius  judice - 
that  fuch  an  innocent  Perfon  might  be  de-  mus  dJepaucos 
ferted  and  compelled  to  do  that  which  Chari-  ahucs  mala 
ty  requires;  but  the  late  ROYAL  MARTYR 

leemed  multitudes. 
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The  Son  of  feemed  of  another  Opinion,  when  he  came 

worthy  aSon  to  die’  in  the  Cafe  ot  Britijh Protomartyr 
of  fo  great  a  Straffoid. 

Father,  that  he  contended  with  Anthony  and  Augujius  about  the  Em- 
fire  of  the  World ;  this  Pompey  entertaining  Anthony  and  Auguftut  in  his 
Galley,  the  Captain  which  commanded  it,  demanded  leave  of  him 
to  weigh  Anchor  and  to  carry  away  his  Guefts,  and  to  make  his  Ri¬ 
vals  Prifoners  :  He  anfwered  him,  that  he  ought  to  have  done  it  with¬ 
out  telling  him  of  it,  and  Ihould  have  made  him  great  without  hav¬ 
ing  made  him  forfworn  :  Certainly  an  honed  Perfon  will  never  be  of 
the  Mind  of  this  Captain  ;  therefore  in  fuch  extremities,  Counfellors , 
either  for  high  advantages,  or  in  the  great  necelfities  of  their  Prince , 
Ihould  ferve  their  Matters  with  their  Ettates  and  Goods,  but  not  with 
their  Honour  and  Confcience. 


X.  But  this  delivering  up  does  in  no  re- 
fpe£t  extend  to  Sovereign  Princes,  who  are 
by  Divine  Permiflion  unfortunately  driven 
out  of  their  own  Country  \  and  therefore 
memorable  is  the  great  Treaty,  commonly 
called  by  the  Flemings ,  Intercurfus  Magnus , 
where  there  was  an  exprefs  Article  againft 
12  H-7*  the  reception  of  the  Rebels  either  of  Henry 

thTseventh7  VII.  or  of  the  Arch-Duke  of  Burgundy  by 
fol.  162 .  others,  purporting,  that  if  any  fuch  Rebel 

Ihould  be  required  by  the  Prince,  whofe 
Rebel  he  was,  of  the  Prince  Confederate, 
that  forthwith  the  Prince  Confederate  fhould 
by  Proclamation  command  him  to  avoid  the 
Country,  which,  if  he  did  not  within  fifteen 
days,  the  Rebel  was  to  ftand  proferibed,  and 
put  out  of  Protection.  But  a  Prince,  or  one 
that  hath  a  Sovereign  Power,  and  had  been 
contending  for  his  Right,  but  Succefs  not 
crowning  his  hopes,  occafioned  his  flight, 
hath  always  been  excepted  ;  to  deliver  up 
fuch,  is  even  againft  Nature  and  the  Majefty 
of  Power  *,  and  therefore  it  is  very  remark¬ 
able,  what  attempts  were  made  for  E.  4.  H. 
7.  nay,  in  the  very  Treaty  of  Inter  cur  Jus 
Magnus ,  it  is  memorable,  that  at  that  time 

Perkin 
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Perkin  Warbeck  was  contending  .with  H.  7. 
for  the  Crown  of  England ,  by  the  name  of 
Richard  Duke  of  York,  younger  Son  and 
furviving  Heir  Male  of  Edward  the  Fourth. 

My  Lord  Bacon  does  take  a  particular  notice, 
that  Perkin  Warbeck  in  that  very  Treaty  was 
not  named  nor  contained,  becaufe  he  was  no 
Rebel,  but  one  that  contended  for  the  Title. 
Afterwards,  when  Perkin  was  fled  into  Scot- 
land ,  and  there  received  by  the  Scottijh  King, 

Henry  the  Seventh  fent  to  have  Perkin  deli¬ 
vered  up,  and  it  was  one  of  the  principal 
Inducements  of  the  King  to  accept  of  a 
Peace  upon  that  condition,  giving  for  an 
Argument,  that  Perkin  was  a  Reproach  to 
all  Kings,  and  a  Perfon  not  protected  by  the 
Laws  of  Nations ;  but  the  Scotch  King 
peremptorily  denied  fo  to  do,  faying,  T hat 
he  ( for  his  part )  was  no  competent  Judge  of 
Perkin\r  Title ,  but  that  he  had  received  him 
as  a  Suppliant ,  pretexted  him  as  a  Perfon  fled 
for  refuge ,  efpoufed  him  with  his  Kinfwoman , 
and  aided  him  with  Arms ,  upon  the  belief  he  Lord  Bacons 
was  a  Prince ,  and  therefore  he  could  not  now  thc  **e" 

with  his  Honour  fo  unrip,  and  (in  a  fort )  put'M'^c  A 
a  lye  upon  all  that  he  had  faid  and  done  before , 
at  to  deliver  him  up  to  his  Enemies .  This 
was  fo  peremptorily  infilled  on  by  the  Scotch 
King,  that  Henry  the  Seventh  was  at  length 
contented  to  wave  the  Demand,  and  conclude 
a  Peace  without  that  Article  •,  notwithftand- 
ing  the  King  of  Scotland  had  often  in  private 
declared,  that  he  fufpe£ted  Perkin  for  a 
Counterfeit. 

XI.  Perfons  that  have  wronged  or  de¬ 
frauded  Kings  of  their  Revenue,  efpecially 
in  England ,  upon  Letters  of  Rcqueft  to 

thofe 
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thofe  Princes  whither  they  have  fled,  have 
been  delivered  up. 

Some  Florentine  Merchants  of  the  Society 
of  the  Frifcobaldi ,  being  made  Collectors 
and  Receivers  of  the  King’s  Cuftoms  and 
Rents  in  England ,  Wales ,  Ireland ,  and  Gaf- 
coigney  running  away  with  thofe  Monies,  to¬ 
gether  with  all  their  Eftates  and  Goods,  for 
Rott.  Roma  Rome ,  the  King  fent  his  Letters  of  Requeft 
An.  4.  E.  2,  t0  p0pe ?  defiring  that  they  might  be  ar- 
.17-  refted,  and  their  Perfons  and  Goods  feized, 
and  fent  over  to  fatisfy  him  for  the  damages 
he"  and  his  Subjects  had  fuftained  by  them, 
promifing  not  to  proceed  againft  them  to  the 
lofs  of  their  Limbs  or  Lives.  Upon  which 
Letters,  the  Pope  feized  on  their  Goods, 
Rott. Rma 4.  and  not  long  after  the  King  writ  for  the 

Dorfo.  * 1  *  feizing  °f  their  Perfons,  for  anfwering  of 
other  Frauds  and  Injuries. 

The  like  was  done  for  one  Anthony  Fazons , 
who  had  received  500/.  of  the  King’s  Monies, 
and  running  away  with  it  to  Lorraine ,  the 
King  writ  to  the  fame  Duke ,  defiring  that 
fearch  might  be  made,  and  his  Perfon  feized 
Clauf.% .  E.  2.  upon,  and  his  Goods  fecured  in  every  place 
M.  31.  Dorfo.  within  his  Territories,  till  he  fliould  fat’sfy 
Iro  Re&e'  the  faid  500  /. 


CHAP.  XII. 


Of  Contribution  paid  by  Places  Neuter 
'  to  both  Armies  in  War. 

I .  Of  force  ufed  to  Neuters  whether  lazuful. 

II.  Of  Neuters ,  their  duty  confidered  in  reference  to 
either  of  the  warring  Parties . 

III.  Conjiderations  general  touching  the  fame ,  and  the 
chief  matters  that  are  objected  by  thofe  that  fcruple 
thereat. 

IV .  The  Cafe  fated  generally  in  the  quefion  pro¬ 
pounded  to  our  Saviour  of  paying  tribute  to  Caefar, 

V.  In  the  payment  of  Contribution  to  an  Enemy , 
what  is  ncceffary  to  be  difinguifted  in  the  begin¬ 
ning  of  a  War. 

VI.  Of  a  fecond  difingui Jhment  drawn  out  of  the 
firf->  °f  fuck  payments,  when  a  War  is  actually 
formed . 

VII.  Where  a  man  pays ,  but  mifikes  the  caufe, 
whether  excufable,  the  War  not  yet  actually  formed 
in  place . 

VIII.  Where  a  Country  is  fully  poffcfl ,  whether  pay¬ 
ment  then  is  lawful. 

IX.  Of  the  fate  of  thofe  that  live  on  Frontier  st 
their  condition  confidered  in  reference  to  procure 
their  Peace  by  Contribution. 

X.  Of  interdiction  by  him  to  Places  from  whom 
faith  is  owing ,  Contribution  notwithfanding  being 
paid ,  whether  the  fame  creates  an  offence  in  them. 

XI.  Of  the  genuine  Conf  ruCtion  of  fuch  interdictions 
according  to  the  true  intention  of  the  fame. 

XII.  Of  the  impunity  and  p uni Jhment  that  fuch  in¬ 
nocent  Offenders  may  be  fubjeded  to,  in  cafe  of  be- 
ing  quefioned  for  the  contempt  by  their  right  Go¬ 
vernors* 

I.  T  T  is  manifefl  there  is  no  Right  of  War 
X  over  Neuters  in  War  •,  yet  becaufe  by 
occafion  oi  the  War  mrny  things  are  ufual- 
ly  done  againft  fuch  (Borderers  eipecialiy) 
Vol.  I.  R  on 
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on  pretence  of  neceffity,  there  can  be  no 
Excufe  for  the  aft,  unlefs  it  be  apparent 
Neceffity,  and  that  the  fame  ought  to  be 
extreme,  for  then  it  may  give  a  Right  over 
what  belongs  to  another  Man  ;  for  in  fuch 
cafe,  if  the  neceffity  be  manifeft,  there  may 
be  fuch  a  proportion  exafted  as  the  neceffity 
requires,  that  is,  if  the  Cuftody  fuffices,  the 
Ufe  of  the  thing  is  not  to  be  taken ;  if  the 
Ufe,  not  the  Abufe,  be  neceffary,  yet  is  the 
Price  of  the  thing  to  be  reftored.  Mofes , 
when  the  highefl  neceffity  urged  him  and 
the  People  to  pafs  through  the  Land  of  the 
Idumeans ,  firft  he  faith,  he  would  'pafs  along 
the  highway ,  and  not  divert  into  their  Corn¬ 
fields  or  Vineyards ;  if  he  had  need  but  of  their 
Water ,  he  would  pay  a  price  for  it.  The 
worthy  Captains,  both  Greek  and  Roman> 
have  done  the  like  :  In  Xenophon  the  Greeks 
with  Clear chus ,  promife  the  Perftans  to  march 
away  without  any  damage  to  the  Country, 
and  if  they  might  have  necelfaries  for  Money* 
they  would  take  nothing  by  force.  This 

>  See  to  this  Virtue  *s  °ften  commended  in  *  Belifarius 
purpofe  his  by  Procopius  his  Companion  and  Witnefs  of 

excellent  .  his  Aftions. 

Speech  to  his 

Soldiers  near  Sicily,  when  he  inarched  into  Africk ,  and  the  Narra¬ 
tion  of  his  March  through  Africk.  VandaJ.  1. 

II.  And  as  the  Law  doth  preferve  the 
Eftates  and  Territories  of  fuch  Neuters,  or 
thofe  that  abftain  from  War,  fo  on  the  other 
hand,  fuch  ought  to  do  nothing  for  either 
Party,  but  efpecially  for  him  who  maintains 
a  bad  Caufe,  or  whereby  the  Motions  of 
him  who  wageth  a  juft  War  may  be  retarded  ; 
and  in  a  doubtful  Cafe  they  ought  to  fhew 
themfelves  equal  (as  we  have  mentioned 

elfewhere) 
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elfewhere)  to  both  in  permitting  paffage,  in  Exempt m 
affording  Provifion  for  the  Legions  or  Navies,  no^e 
and  in  not  relieving  the  Belieged.  It  is  the  “fff 
duty  of  the  Athenians,  if  they  would  not  fide  Thucydides,  /. 
with  any  Party ,  either  to  prohibit  the  Corin-  1  • 
thians  from  raifing  Soldiers  out  of  Attica,  or 
permit  them  to  do  the  like .  So  the  Emperor 
and  Confederate  Princes  of  the  Empire, 
with  the  Cantons  of  Switzerland  in  the  late 
German  War,  and  fo  of  the  King  of  Eng¬ 
land,  who  was  fo  careful  to  preferve  the 
Neutrality,  that  he  iffued  forth  his  Procla¬ 
mations  to  prohibit  all  Perfons,  of  what 
Condition  foever,  to  become  Soldiers  in  the 
Service  of  any  of  the  warring  Princes.  It 
was  obje&ed  by  the  Romans  againft  Philip 
King  of  the  Macedonians ,  That  the  League 
was  violated  by  him  two  ways,  both  becaufe 
he  did  injuries  to  the  Fellows  of  the  Roman 
People ,  and  becaufe  he  afiified  the  Enemy  with 
Aids  and  Money .  7'he  fame  things  are  urged 
by  Titus  Quintus  in  his  Conference  with 
Nabis ,  Yet  thou  fayeft,  I  have  not  violated 
you ,  nor  your  Friendfhip  and  Society ,  how 
often  fhall  I  prove  the  contrary  ?  In  fhort, 
wherein  is  Friendfhip  violated  ?  By  thefe  two 
things  efpecially  :  If  thou  haft  my  Friends  for  Procop.  Goth . 
Enemies  :  if  thou  art  a  Friend  to  my  Enemies  :  i- 
he  is  reckoned  an  Enemy ,  who  fupplieth  them 
with  what  is  ufeful  for  the  War. 

III.  But  now  there  are  many  things  that 
are  ufeful  for  the  War  worthy  of  fome  con- 
fideration,  the  which  are  not  fo  accounted  at 
this  day  by  the  Laws  of  Nations  ;  under¬ 
hand  me,  That  I  call  the  haws  of  El  at  ions, 
which  is  at  this  day  univerially  praftifed,  as 
namely,  the  fupplying  either  or  both  of  the 
warring  Parties  with  Monies,  or  that  which 

R  2  is 
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is  called  Contribution .  Now  if  the  Minds 
of  the  Subjedts  cannot  be  fatisfied  by  the 
declaration  of  the  Caufe,  it  will  certainly  be 
Sil.  in  Verb .  the  Office  of  a  good  Prince  or  General,  rather 
helium  p.  i .  to  impofe  upon  them  Contribution  than 
n.  7.  circa  Military  Service,  efpecially  when  that  Prince 
f.ntm.  or  General  hath  an  Army  fufficient  to  pro- 

fecute  his  Defigns,  the  which  a  juft  Com¬ 
mander  may  ufe  as  God  doth  the  ready  Ser¬ 
vice  of  the  Devil. 


The  moft  excellent  Grotius  having  moft 
incomparably  treated  on,  and  cleared  all  the 
important  Objections  againft  a  juft  War,  to¬ 
gether  with  the  Incidents  of  the  fame  ;  yet 
this  main  one  of  Contribution ,  or  paying  to 
both  Armies,  whether  lawful,  he  hath  not 
touched  in  any  other  words  but  tnefe,  Quod 
fub  tributo  utrique  parti  pr<eftando  fadlum  diu 
in  Belgrico ,  Germanico  bello  nuper  vidimus , 
f  Groi.de Jure  efique  id  confentaneum  mori  veteri  Indorum  -f"  : 
Bell,  ac  Pads ,  and  fQ  cites  a  faying  in  Diodorus  Siculus  *,  of 
Ub.  5. cap.  12.  the  peace  that  thofe  People  maintained  in 
their  Poffeffions  by  reafon  of  fuch  Contribu¬ 
tions.  But  to  many  Perfons  this  Inftance, 
without  further  fcrutiny,  proves  infufficient  *, 
for  there  are  many,  who  not  finding  this 
Liberty  in  their  Confidences,  unnecefiarily 
chufe  rather  to  give  up  their  Bodies  to  re- 
ftraint,  and  to  abandon  their  whole  means  of 
Subfiftence  in  this  World,  both  for  them- 
felves  and  their  Children,  (which  ought  not 
fondly  to  be  done,  unlefs  we  would  be  worfe 
than  Infidels ,  as  St.  Paul  faith)  they  ground 
their  Refoiution  on  this  Reafon,  that  they 
know  not  whether  the  Monies  they  give  may 
not  furniffi  to  the  Deftrudtion  of  many  In¬ 
nocents,  and  perhaps  the  juft  Magiftrate  ; 
yea,  and  the  total  fubverlion  and  ruin  of 

their 
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their  Country,  Liberty,  and  Religion  :  And 
therefore,  though  Men  give  and  beftow  their 
own  where  they  pleafe,  yet  in  fuch  Cafes 
they  may  not  ;  therefore  it  may  not  be  im¬ 
pertinent  to  examine  whether  thele  be  neccf- 
fary  Scruples  in  themfelves,  and  fuch  as  ad¬ 
mit  of  no  exception  of  Liberty,  or  whether 
thofe  Scruples  be  reafonable,  or  indeed 
meer  fcandal. 

IV.  The  Scribes  and  Pharifees  fought  two 
ways  to  entrap  Our  Saviour *,  one  was,  if  he 
had  blafphemoufly  taught  a  new  Religion, 
and  a  new  God,  (viz,  himfelf)  they  hoped 
the  People  would  be  provoked  to  ftone  him 
for  this,  according  to  the  Hebrew  Law  :  Deut. 
The  other  was,  to  bring  him  within  the  com- 
pafs  of  T reafon ,  as  if  he  could  not  lead  great 
Multitudes  after  him  without  traiterous  De- 
figns  *,  but  this  Gin  failed  too,  becaufe  the 
Multitudes  which  followed  him  were  always 
ready  to  defend  him.  However,  when  he 
was  at  Jerufalem ,  where  the  Roman  Troops 
and  Praetor  were,  they  thought  they  had  him 
fure,  by  propounding  this  Subject  to  him  : 

Is  it  lawful  to  'pay  T 'ribute  to  Csefar  ?  Which 
was  as  much  as  to  fay,  We  who  are  defcended 
from  Abraham ,  and  are  the  peculiar  People, 
to  whom  God  hath  given  the  large  Privileges 
of  the  Earth  at  home,  to  bathe  ourfelves  in 
Rivers  of  Milk  and  Honey,  to  have  full 
Barns  and  many  Children  *,  yea,  that  GOD 
himfelf  would  be  adored  in  no  other  place 
of  the  World  but  at  this  our  Jerufalem ,  and 
that  abroad  we  fhould  triumph  over  the 
Barbarous  and  uncircumcifed  World  by  virtue 
of  that  Militia ,  which  he  never  ordered  for 
any  but  ourfelves  •,  how  are  we  then  in  Duty 
or  Confcience  to  fubmit  now  to  the  Ordi- 
*  R  3  nances. 
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nances  of  the  Uncircumcifed  Romans  ?  Or 
what  Right  can  he  have  to  exercife  fupreme 
Jurifdi&ion  over  us,  the  privileged  Seed  of 
Abraham,  by  levying  of  Taxes  on  our 
Eftates  and  Lands,  which  GOD  himfelf 
laid  out  for  us,  by  which  means  the  Emperor 
and  Senate  hold  this  very  Temple  in  flavery, 
and  infult  over  our  very  Confciences  and  Re¬ 
ligion,  by  defiling  our  very  Sacrifices  with 
the  mixture  of  impure  Blood  ;  which  as 
they  are  the  price  of  our  Blood,  and  a  Tri¬ 
bute  far  above  C<efar9 s,  (payable  in  no  other 
Place  but  this  Temple,  which  GOD  him¬ 
felf  built)  fo  our  Blood  ought  not  to  feem 
too  dear  to  be  facrificed  for  the  Liberty  of 
thefe :  And  though  the  Roman  State  could 
pretend,  yet  what  can  this  Ctefar  pretend. 
Every  man’s  Confcience  knows  that  it  was 
but  the  other  day  he  ufurpt  over  the  Senate , 
in  which  refides  the  true  Jurifdidtion  of  Rome  \ 
and  if  that  were  otherwife,  yet  how  can  he 
pretend  to  a  Tide  unlefs  Poifon  be  a  Pedi¬ 
gree,  or  violent  Ufurpation  a  juft  Election, 
by  which  he,  who  is  but  the  greateft  Thief  in 
the  World,  would  now  pafs  for  the  moft  Sove¬ 
reign  and  Legitimate  Prince  ?  How  then  are 
we  in  Confcience  obliged  to  pay  Tribute  to 
this  Ctefar  ?  Though  thofe  Lawyers  thought 
in  there  Confciences  that  they  were  not  to 
pay  it,  and  that  Our  Saviour  likewile,  as  a 
Jew ,  thought  fo  too  ^  yet  they  fuppofed  he 
durft  not  fay  fo  much  in  the  crowd  •,  nor  yet 
deny  it  by  fhifting  it  off  with  Silence,  left 
the  Roman  Officers  fliould  apprehend  him  : 
But  when  Our  Saviour  fhewed  them  C^far's 
Face  upon  the  Coin,  and  bade  them  Render 
to  C/efar  that  which  was  C^efar9 s,  and  to  G  O  D 
that  which  was  G  O  D’s  j  His  Anfwer  ran 

quite 
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quite  otherwife,  not  as  fome  would  have  it, 
that  by  a  Subtilty  he  anfwered  not  to  the 
Point  propofed,  for  then  the  fenfe  of  the 
whole  Text  would  found  very  ill  in  fuch 
Terms,  viz.  If  there  by  any  thing  due  to 
Csefar,  pay  him  it ;  and  if  any  thing  is  due 
from  you*  to  GOD,  then  pay  it  likewife  : 

This  had  been  a  weakening  of  GOD’s 
Right  for  C^far’s,  and  to  have  left  a  defpe- 
rate  doubting  in  a  neceffity  :  ’Tis  beyond  all 
cavil,  that  Our  Saviour's  Opinion  was  pofitive  Matt, 
•for  paying  of  'Tribute  to  that  Ccefar,  becaufe  20* 
de  fahio  he  did  pay  it ;  and  the  plain  Reafon 
of  it  appears  evidently  in  this  his  Anlwer : 
Ctffar's  Face  was  upon  the  Coin,  that  is  to 
fay,  Crffar  by  Conqueft  was  in  Pofieffion  of 
that  Coin,  by  pofleffing  the  place  where  he 
obliged  them  to  take  it  ;  coining  of  Money  3  Injlit 
being  one  Prerogative  of  Sovereign  Power.  ]7- 

V.  But  to  come  more  clofe  to  the  Quef- 
ftion,  whether  Contribution  may  lawfully  be 
paid  :  Firft,  we  are  to  make  a  Difference  be¬ 
twixt  perferre  £5?  inferre  helium  \  the  one  is 
aftive,  and  properly  at  the  beginning  of  a 
War,  and  in  a  place  where  yet  no  War  is,  and 
where  its  Caufe  only,  and  not  its  Effe6ts,  can 
be  confidered  •,  in  this  cafe  every  thing  ought 
to  be  very  clear  for  Warrant  of  a  Man’s  Con- 
fcience,  becaufe  of  the  Calamities  which  he 
helps  to  introduce,  and  is  in  fome  manner 
the  Author  of ;  the  other  is  paffive,  and 
there  where  War,  or  the  Power  of  War  is 
'aftually  formed,  which  is  the  Cafe  of  this 
Difcourfe. 

VI.  Secondly,  we  are  to  diftinguiffi  be¬ 
twixt  that  which  cannot  be  had,  nor  the 
Value  of  it,  unlefs  we  actually  give  it,  and 

R  4  that 
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that  which  may  be  taken  by  the  Law  of 
War  whether  we  contribute  or  no, 

VII.  Moft  certain  it  is,  though  a  War  be 
not  yet  actually  formed  in  a  place,  yet  a 
fcrupling  Confcience,  which  likes  not  the 
Caufe,  may  be  excufed  in  contributing  to  it 
in  this  one  Cafe,  viz.  If  fome  number  of 
Men,  able  to  take  what  they  alk,  demand 
(with  an  armed  power)  the  payment  of  a 
certain  fum  to  be  employed  in  War,  then  in 
fuch  a  caie,  the  Man,  whom  we  fuppofe, 
may  pay  it  as  a  Ranfom  for  his  Life,  or 
give  it  as  a  Man  doth  his  Purfe,  when  he  is 

4  H.  4,  2,  furprifed  in  the  Highway,  becaufe  to  this 
Man  it  is  as  much  as  if  the  whole  Country 
Procopius  in  were  poffelfed  with  an  armed  Power.  So 
the  third  of  feveral  Dutchies  and  Seigniories  dependent  on 
Goth,  of  Toti-  the  Empire ,  did  in  the  War  between  them 

t^ie  Crown  of  France,  pay  Contribution. 

faith,  Agri  calls  interim  per  omnem  Italiam  nihil  mali  intulit ;  fed  jujjit 
gas  iiaf  ut  fohti  eranty  terram  perpetuo  fecuros  colere,  modo  ut  ipfi  Tribu¬ 
te  fcrferrent ;  ’This,  faith  CaJJiodorey  is  the  greateft  Praife,  12,  15. 

-♦ 

But  if  the  Perfon  or  Country  be  not  for 
the  time  in  full  Poffeflion  of  him  whofe 
Caufe  he  fcruples  at,  and  that  he  or  they 
have  not  a  probable  fear  of  extreme  danger, 
nor  as  probable  affurance,  that  without  his 
help  the  thing  demanded  nor  its  value  can 
be  taken  from  him  or  them,  then  there  is  lit* 
tie  Excufe  remains  for  the  Aft,  becaufe  the 
very  Aft  (which  his  Confcience  diflikes) 
participates  more  of  Aftion  than  of  Pat 
lion. 

VIII.  But  where  a  Man  or  City  is  fully 
poffeffed  by  an  invading  Power  (be  the  fame 
juft  or  unjvift)  from  whom  he  or  they  cannot 
fly,  nor  remove  their  Subftance,  molt  certain 
the  payment  of  Contribution  is  no  gift,  any 

more 
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more  than  he  (as  above)  who  with  his  own 

Hands  being  fet  upon  by  Pirates  or  Robbers, 

puts  his  Purfe  into  their  Hands  ;  for  the 

Laws  calls  not  that  a  Gift ,  nor  excufes  the 

Party  from -taking  it :  And  altho’  the  Parties 

may  employ  the  fame  to  the  Deftruftion 

perhaps  of  Innocents,  and  the  like  *,  yet  that 

is  an  Aft  ion  out  of  their  Power  that  give, 

as  far  as  Winds  and  Tempefts  are,  to  which  44  E-  3-  H* 

two  as  we  contribute  nothing,  fo  we  cannot 

y  r  ^  r  •  Coke  3.  Injt . 

be  fcrupulous  in  our  Loniciences  concerning  m 
their  bad  Effefts  •,  nor  is  the  fame  repugnant 
to  the  Canon  Law ,  (which  teaches  us  huma¬ 
nity,  and  the  imitation  of  all  their  Virtues)  C.  2.  deTreug. 
and  therefore  Perfons,  whofe  Lives  are  inno-  ^  Pace.  Nic . 
cent  and  harmlefs,  ought  not  to  be  fubjefted  Damafc- 
to  Danger  or  Plunder,  which  hardly  can  be 
avoided  without  Contribution  or  Tribute. 

IX.  Again,  thofe  that  live  on  Frontiers,  The  quiet  of 
whofe  condition  is  more  ticklifh  and  deplora- the  w  orl(J 
ble,  becaufe  they  are  not  fully  poffeft,  nor^a™°*te  a 
taken  into  the  Line  of  either  Party,  thefe  live  Arms,  no 
as  it  were  in  the  Suburbs  of  a  Kingdom,  and  Arms  with- 
enjoy  not  the  Security  or  Privileges  of  others,  °ut  SolTer$ 
yet  fuch  Perfons  may  lawfully  contribute  to  wi&0utCon- 
both  ;  for  though  they  be  but  partly  poffelt  trlbution. 
by  one,  and  partly  by  the  other,  in  refpeft  of  Tacit.  Hift.  4. 
their  ludden  abandoning  them,  yet  both  Par¬ 
ties  have  the  Power  of  deftroy  ing them  wholly ; 
wherefore  thofe  former  Reafons  which  juftify 
thofe  fully  poffeft,  do  alfo  acquit  the  Pay¬ 
ments  of  thefe  •,  for  their  condition  here  is 
more  calamitous,  feeing  they  are  really  but 
Tenants  at  Will,  expofed  to  a  perpetual 
Alarm,  and  that  both  Parties  wound  one  the 
other  only  through  their  fides,  as  thofe  this 
day  that  are  fituate  between  France  and  Ger¬ 
many,  for  being  perhaps  Neuters  in  the  War, 

they 
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Exemplumno-  they  are  in  that  cafe  by  the  Law  of  Arms  to 

“ittti.  Tit0  bSth’ .?  p«mi..ing 

8- Grot.  1. 3.  °*  Ra“age>  affording  Provifions  for  the 

c.  17.  Armies,  and  in  not  relieving  the  Befieged. 

X.  Nor  can  the  Interdiction  of  him  to  whom 
fuch  owe  F aith  and  Obedience,  any  ways 
create  the  fame  an  Offence,  fince  the  declared 
Wills  of  our  Governors  cannot  make  all  thofe 
of  our  A6ts  Sins,  when  we  obey  orfubmit^o 
that  Power,  which  againft  our  Wills  (as  much 
as  againft  theirs,  and  it  may  be  with  more  of 
our  Mifery)  hath  divefted  them  of  the  Power 
of  their  Rights,  and  deprived  us  of  the  Power 
Grot.de Jure  ^eir  Government;  and  by  the  Laws  of 
Belli  ac  Pads,  War,  they  who  have  overcome,  fhould  go- 
/•3. r.  8.  §.  1 1.  vern  thofe  whom  they  have  overcome ;  and 
c.  i2«  §.  4.  therefore  whatfoever  is  exaCted  by  the  Con¬ 
querors,  may  juftiy  be  paid  by  the  Con¬ 
quered. 

And  fince  Princes  by  their  Commands  can¬ 
not  change  the  nature  of  human  Condition, 
which  is  fubjeft  naturally  to  thofe  fore-men¬ 
tioned  Changes,  it  would  feem  exceeding 
hard  to  oblige  us  to  almoft  moral  Impoffibi- 
lities  ;  and  though  thofe  Political  Commands 
were  as  Laws,  yet  doubtlefs  they  ought  not 

nlam  corporis  t0  be  obliging,  but  according  to  the  Legifla- 
/hi,  jure feeijfe tlve  Rule,  which  is,  cum  fenfu  human*  imbccil- 
exifiimetur.  lit  at  is  ^  this  is  that  which  is  called  the  prefumed 
*  Leg.  ut  vim.  Will  *  of  a  Governor,  or  the  Mind  of  a  Law  ; 

iur.  eJU^'  ^  ^or  *n  extreme  Neceffity  it  is  to  be  prefumed, 
that  both  their  Wills  proceeding  from  the  Ri¬ 
gour  of  what  they  have  declared,  rather  than 
by  holding  to  that  which  is  their  fuppofed 
Right,  introduce  certain  Miferies  and  Con- 
fufion,  without  receiving  any  Benefit  thereby 
to  themfelves.  Nor  could  they  of  Utrecht , 
and  others  of  the  conquered  Cities  in  Holland , 

abandoned 


Jure  hoc  eve- 
9ft  ut  quod 
quijque  ob  tu - 


Chap,  XII.  Of  Contributions  in  War.  t$t 

abandoned  afterwards  by  the  French,  and  en¬ 
tirely  preferved  from  Deftruftion,  be  con¬ 
demned  by  their  Confederates,  for  the  Sums 
by  them  promiled  to  the  Enemy  for  the 
Prefervation  of  the  fame. 

Neither  are  fuch  Commands  cr  Interdictions  And  that  is 
without  their  fenfe  and  profit,  though  they  be  apparently 
not  pofitivcly  obeyed  ■,  for  thereby  Governors  ^eTats'of 
fhew  to  all  the  World,  that  they  renounce  no  Leagues*  for 
part  of  their  Right,  no,  though  it  be  there  foch  being 
where  they  cannot  exercife  any  part  of  their  made,  the 

juft  Power.  _  mains,  aIth0> 

the  fame  King  or  his  SuccefTor  be  driven  out  of  his  Kingdom,  for  the 
Right  of  the  Kingdom  remains,  although  he  hath  loft  the  PofTeflion. 
Grotius ,  lib.  2.  cap.  17.  §.  1 9. 


XI.  Now  the  true  Intention  of  fuch  Com¬ 
mands  or  Interdidtions  is,  that  the  Enemy 
fhould  not  by  any  means  be  aflifted  or 
ftrengthened  *,  but  if  fuch  Prohibitions  fhould 
be  obeyed,  nay,  at  fuch  a  time,  when  they 
and  all  their  fubftance  are  abfolutely  pofieft 
by  the  Enemy,  mod  certain  fuch  Commands 
dafh  againft  themfelves,  and  the  one  coun¬ 
termands  the  other ;  for  if  they  refufe  to  fub- 
mit  in  fuch  a  Cafe,  then  they  do  that  which 
advantages  their  Enemies,  becaufe  at  that 
time  they  will  take  all,  whereas  in  Cafe  of 
Submiflion  they  afk  but  a  part. 

XII.  In  all  Wars  there  are  always  fome, 
by  whofe  Difaffeftions  Enemies  gain  more 
than  by  their  Compliance,  juft  as  Phyficians 
do  by  Diftempers. 

And  although  by  variety  of  Succeffes,  the 
juft  Governor  fhould  after  recover  that  Place, 
which  fo  fubmitted  to  the  Power  of  their  Ene¬ 
mies,  and  for  that  reafon  fhould  punifh  thofe 
that  were  pliable  to  extreme  Neceflity  ;  yet  it 

follows 
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follows  not  upon  that,  that  they  who  fo  con¬ 
formed,  finned,  or  did  that  which  was  abfo~ 
lutely  unlawful ;  for  we  well  know,  that  rea- 
fon  of  State  often  calls  for  Sacrifices  where 

ilmVnimi- there  is  n0  fault  t0  exPiate :  OJlracifm  and 
nihil  7ea^0Ufy  may  make  away  thofe  who  are  known 
merer i,  t0  deferve  moft ;  but  in  ftridt  Right  (which  is 
the  Term  of  this  Queftion)  the  juft  Gover¬ 
nor  ought  to  look  upon  them  as  more  Unfor¬ 
tunate  than  Faulty. 


C  H  A  P. 
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CHAP.  XIII. 

Of  the  Naval  Military  Part. 

I.  The  Advantage  that  Princes  have  by  a  good  Com¬ 
mander . 

II.  The  Love  that  naturally  proceeds  from  the  Mari¬ 
ners  to  thofe  that  are  valiant  and  generous . 

III.  Princes  in  Prudence  ought  not  to  lijlen  too  much  to 
the  Complaints  againjl  Commanders . 

IV.  Of  the  Faults  generally  confidered  in  Soldiers  and 
Mariners . 

V.  Of  the  Punijhments  that  generally  wait  on  fuch 
Offenders . 

VI.  Of  Drunkennefsy  Swearing ,  and  other  fuch  fort 
of  Impieties ,  not  to  be  fuffered  in  Fleets. 

VII.  Spies,  9tis  lawful  to  ufe  them  by  the  Laws  of 
Nations ,  but  being  deprehended ,  are  to fuffer  Death  ; 
and  how  they  are  to  be  dealt  withal  by  the  Laws  of 
England. 

VIII.  It  is  not  laivfulfor  a  Friend  or  Neuter  to  relieve 
an  Enemy ,  and  Perfons  fo  offending ,  how  punijhed. 

IX.  Ships  taken  as  Prize ,  the  Ship ,  Paper s,  and 
other  matters  concerning  the  fame,  are  to  be  preferved. 

X.  Of  things  taken  and  acquired  in  JVar  ;  how  the 
Right  of  them  becomes  vejled  in  the  Captors ,  and 
how  that  is  to  be  underjlood  by  the  Law  of  Arjns. 

XI.  To  Jleal  the  Cables  or  other  Furniture  of  the 
King  s  Ships ,  how  punijhahle  at  this  day. 

XII.  Ships  furrendered  or  voluntarily  yielded,  howto 
be  dealt  with,  and  to  thofe  that  Jhall  ref  ft ,  if  altered 
by  force ,  whether  quarter  may  be  refufed. 

XIII .  Ships  of  IVar  generally  ought  not  to  be  yielded ; 
but  if  entered  or  difabled ,  whether  they  may  not  ac¬ 
cept  of  Quarter,  fanding  with  the  Oath ,  called  Sa- 
cramentum  Militare. 

XIV.  Of  obeying  Orders ,  the  fame  ought  punctually 
to  be  followed ;  and  if  broken ,  though  the  A  Cl  fuc- 
ceeds  well ,  whether  the  fame  fubjeCts  not  the  Actor 
to  Punijhment . 

XV.  Of  the  Obligation  incumbent  on  Commander s  and 
Soldiers ,  to  behave  themfelves  valiantly ,  and  the 
right  of  flaying  an  Enemy ,  where  lawful. 

'  XVI.  Ships 
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XVI.  Ships  how  obliged  by  the  Law  of  Arms  to  the 
Affiance  of  one  another ;  and  of  the  Duty  of  thofe 
that  have  Fleets  under  their  Convoy . 

XVII.  An  Enemy  beaten  ought  to  be  purfued,  and  how 
far  it  is  lawful  to  flay  fuch  flying  with  their  lives 
in  their  hands ,  by  the  Law  of  Arms ,  and  how  the  reek¬ 
ing  fword  ought  to  be  governed. 

XVIII.  Perfons  exempted  from  the  fword  by  the  Laws 
of  Nature ,  Nations ,  Civil  and  Canon ,  and  by  the 
Municipal  Laws  of  fome  Countries. 

XIX.  Mutinying  how  efleemed ',  valued  and  punifbed 
at  this  Day  by  the  Practice  of  Armies ,  and  by  the 
Laws  of  England. 

XX.  TVhether  it  be  lawful  to  decoy  the  Subjects ,  Sol¬ 
diers,  or  Mariners  of  an  Enemy  to  forfake  his  Prince 
or  General ,  and  to  bring  over  his  Men,  Ships  or 
Arms,  and  where  by  Law  they  may  be  received ; 
and  how  fuch  Deferters  may  bepunijbed  by  the  Laws 
of  Nations  and  of  England. 

XXI.  Of  Seducers,  Mejfage-carriers  and  Decoyers  of 
Soldiers ,  how  to  be  handled  by  the  Law  of  Arms . 

XXII.  Of  thofe  that  Jhall  difobey  or  Jlrike  their  fupe - 
rior  Officers,  how  punijh  able. 

XXIII.  Of  mutinying,  and  thofe  that  Jhall  aft  in  the 
fame,  how  punijh  ed,  though  they  have  a  jujl  Caufe  of 
Complaint . 

XXIV.  Of  the  Care  incumbent  on  Commanders  and 

Majlers  of  the  Great  Ships,  in  reference  to  their 
Safety,  and  the  punijhment  of  wilful  burning  and 
defraying  them.  t 

XXV.  Of  the  general  Offences  at  Sea,  how  punifljed. 

XXVI.  Court  Martials  how  eretted,  and  what  Ope¬ 
ration  their  'Judgments  hqve,  and  upon  whom. 

XXVII.  Judges  and  Advocates  Power  in  reference  to 
giving  an  Oath ,  and  the  Admiral’/  Power  how  li¬ 
mited  in  the  punijhing  of  Offences. 

XXVIII.  Of  maimed  Soldiers  and  Mariners,  and  the 
Provifions  that  the  Laws  maks  for  them  at  this 
Day. 

XXIX.  Of  Triumphs. 

I.  A  N  excellent  General  is  an  Evidence  of 
the  Fortune  of  a  Prince,  and  the  In- 

ftrum^t 
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ftrument  that  occafions  the  Happinefs  of  a 
Kingdom  •,  and  therefore  when  God  makes 
choice  of  a  Perfon  to  repair  the  Diforders  of 
the  World,  or  the  Good  of  a  particular  State, 
then  is  his  Care  fhewed  in  the  furnilhing  him 
with  necelfary  Principles  to  undertake  great 
Matters;  the  Thoughts  are  put  in  his  Soul 
by  that  eternal  Commander  to  execute,  he 
troubles  and  confounds  his  Enemies,  and 
leads  him  as  by  the  Hand  to  Victories  and 
Triumphs  :  And  one  of  the  greateft  Expedi¬ 
ents  whereof  he  ferves  himfelf  for  this  Pur- 
pofe,  is  to  raife  unto  him  excellent  Men,  both 
in  Courage  and  Conduit,  to  whom  he  com¬ 
municates  his  Care,  and  who  help  him  to  bear 
the  Weight  of  Affairs.  Alexander  had  never 
conquered  Afia,  or  made  the  Indies  to  tremble, 
but  for  Ephejiion ,  Parmenio ,  and  Clitus-, 
Cafar  gained  many  a  Battle  by  his  Lieute¬ 
nants  ;  and  the  fairefl:  Empire  of  the  World, 
which  Ambition  and  the  Evil  of  the  Times 
had  divided  into  three  Parts,  was  reduced 
under  the  Dominion  of  Augujlus  by  the  Va¬ 
lour  of  Agrippa ;  Juflinian  triumphed  over 
Perfia,  and  deftroyed  the  Vandals  in  Africa , 
and  the  Goths  in  Italy,  by  the  Aid  of  Belifarius 
and  Narfes :  And  it  is  moft  certain,  that  No¬ 
ble  Commanders  are  the  Glory  of  their  Princes, 
and  Happinefs  of  the  People-,  on  the  other 
hand,  Bafe,  Cowardly  and  Treacherous  Ge¬ 
nerals  are  the  Shame  of  the  one,  and  the  Def- 
pair  of  the  other. 

II.  Hence  it  is,  that  Soldiers  and  Mariners 
draw  their  Lines  of  Love  even  to  the  Mouths 
of  Cannons  with  a  good  General,  but  Muti¬ 
ny  and  Hate  to  the  main  Yard  end  againfl 
one  that  is  Bad ;  for  to  obey  them  who  are 
not  their  Sovereigns  when  they  do  them, 

hurt. 
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hurt,  when  they  infult  and  are  cruel  in  cold 
Blood,  and  Bafe,  Cowardly  or  Treacherous  in 
Battle,  is  a  fad  Neceffity  for  them,  and  a  hard 
Effay  of  Patience  ;  yet  muft  they  be  obeyed, 
and  the  Soldiers  and  Mariners  muft  not  rebel 
or  repine,  but  fubmit  till  their  Sovereign  re- 
dreffes  their  Misfortunes. 

II L  Again,  Princes  ought  not  to  liften'too 
much  to  the  mutinous  Demands  of  the  Crew , 
or  any  others,  whofe  Ambition  watches  their 
Ruin,  whereby  to  conceive  Anger  againft 
their  Commanders ;  for  it  is  eafier  to  purge  out 
the  Choler  and  Difcontent  that  is  got  under 
the  Hatches,  than  to  provide  Commanders  of 
Conduct ,  Courage,  and  Faithfulnefs  to  govern 
their  Expeditions.  Belifarius ,  that  moft  ex¬ 
cellent  Commander,  who  had  no  other  Crime 
than  his  Reputation ,  and  was  not  culpable,  but 
that  he  was  Powerful,  having  conquered  Per - 
ProeopiusHift-Jia ,  fubdued  Africa ,  humbled  the  Goths  in 
Vandal,  in  Vi-  Italy ^  led  Kings  in  Triumph,  and  made  ap- 
ia  Belifaru .  peajr  t0  Qonfl  antinople  fomewhatof  Old  Rome ; 

an  Idea  of  the  antient  Splendor  of  that  proud 
Republick  ;  after  all  his  eminent  Services,  this 
Vide  Sir  W al- great  Perfon  is  abandoned  to  Envy :  A  Suft 
R-ffv^Tr  P^on’  ill-grounded,  deftroys  the  Value  of 
p/782.0  *  *  **°  manY  Services ;  and  a  ftmple  Jealoufy  of 
Edit.  1736.  State  wipes  them  out  of  the  Memory  of  his 
Prince ;  but  he  refts  not  there,  for  the  De¬ 
meanour  had  been  too  gentle,  if  Cruelty  had 
not  been  added  to  Ingratitude  •,  they  deprive 
Thelngrati-  him  of  all  his  Honours;  they  rob  him  of  all 
tude  that  hath  his  Fortune;  they  take  from  him  the  Ule  of 

byCpntcesnto the,  DaJ  an;i.  LlSht’  ftp  Put  °ut  Eyes , 

many  Brave  anci  reduce  him  to  the  Company  of  Rogues, 

and  Noble  and  the  miferabl e  Belifarius  demands  aCharity, 

Generals  and  even  that  Belifarius,  the  chic  felt  General  of  his 

Aae, 
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Age,  and  th et  greateft  Ornament  of  the  Empire,  Commanders 
who  after  fo  many  Victories  and  Conquefts,  there  pdrticu- 
accompanied  with  fo  high  and  clear  a  Virtue,  |ai^enume" 
and  in  the  midft  of  Chriftendom ,  was  reduced  ra 
to  fo  abject  and  low  a  Mifery. 

Nor  was  this  cruel  and  hafty  reckoning  of 
Juft  ini  an  let  flip  without  a  cruel  Payment ; 
for  Narfes ,  who  was  as  well  a  Succeflor  in 
Merit  as  in  Authority  to  Belifarins ,  having 
notice  of  a  Difdain,  conceived  likewife  againlt 
him  upon  a  Angle  Complaint,  relolved  not  to 
expofe  himfelf  as  a  Sacrifice  to  their  Malice; 
and  therefore  thinking  it  better  to  fhake  off 
the  Yoke,  than  Hay  to  be  opprefled,  foon 
fpoiled  the  A  flairs  of  Juftinian ,  for  the  Goths 
revolted,  and  Fortune  would  not  forbear  to 
be  of  the  Party  which  Narfes  followed,  nor 
to  find  the  Barbarian  where  fo  brave  a  Cap¬ 
tain  was  engaged.  T.  herefore  not  one  or  many 
Faults  are  to  be  liftened  to  againft  Com¬ 
manders,  but  patiently  heard  and  redrefied, 
not  to  difgrace  or  lofe  them  ;.for  fuch  having 
committed  a  Fault,  yet  being  admonilhed  by 
love,  may  endeavour  by  future  Services  to 
make  recompence  by  fome  noble  Exploit ; 
but  difgraced,  become  lnftruments  often  of 
Danger  and  Ruin  to  their  Superiors. 

IV.  Soldiers  and  Mariners  Faults  are  ei¬ 
ther  proper  to  themfelves,  or  common  with 
Dthers. 

Thofe  are  common  with  others  which  other 
Men  fall  into,  and  are  correfted  with  like  or¬ 
dinary  Proceedings  as  other  Crimes  of  like 
Nature,  as  Manfiaughter,  Theft,  Adultery, 
and  fuch  like. 

Thofe  aie  proper  which  do  purely  apper¬ 
tain  to  the  Naval  Military  part,  and  are  pu¬ 
nched  by  fome  unufual  or  extraordinary  Pu- 
V°l.  I.  &  nifhment : 
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nifhment :  As  are  thefe  •,  Not  to  appear  at 
the  over-mufters  or  calling  over  the  Ship  to 
ferve  under  him  he  ought  not  to  ferve  *,  to 
vage  or  wander  long  from  on  Ship-board,  al¬ 
though  he  returned  of  his  own  accord ;  to 
forfake  his  Fleet,  Squadron,  Ship,  Captain,, 
Commander,  or  Officer ;  to  leave  his  Hand¬ 
ing  to  fly  over  to  the  Enemy ;  to  betray  the 
Fleet,  Squadron,  or  Ship  ;  to  be  difobedient 
to  his  fuperior  Officers ;  to  lofe  or  fell  his 
Arms,  or  to  fteal  another  Man’s  ^  to  be  neg¬ 
ligent  in  his  Officer’s  Command,  or  in  his 
Watch  ;  to  make  a  Mutiny ;  to  fly  firft  out 
of  the  Battle,  and  the  like,  which  are  very 
frequently  fet  forth  in  the  Titles  of  the  Digeft 
and  Code  of  Military  Affairs,  and  other  like 
Titles  which  accompany  them. 

Arrian ,  who  wrote  the  Life  of  Alexander 
the  Great ,  obferves.  Every  thing  is  counted  an 
Offence  in  a  Soldier ,  which  is  done  contrary  ta 
the  common  Difcipline ,  as  to  be  neglectful* 
ftubborn,  and  flothful. 

V.  The  Punifhment  wherewith  Soldiers  and 
Mariners  are  corrected,  are  thofe  corporal 
Punifhments,  or  a  pecuniary  Mulk  or  Injunc¬ 
tion  of  fome  Service  to  be  done,  or  a  Motion 
and  removing  out  of  their  Places,  and  fend¬ 
ing  them  away  with  Shame. 

By  capital  Punifhment  is  underftood  for 
the  mod  part  Death,  or  at  leaft  beating  with 
Cat  with  Nine  Tails ,  as  they  commonly  term 
it.  Due  king ,  Woo  den-Horfey  Gauntlet,  and  fuch 
like,  unlefs  happily  it  be  pardoned,  either  for 
the  unfkilfulnefs  of  the  Mariner  or  Soldier* 
or  the  Mutiny  of  the  Crew  or  Company,  be¬ 
ing  thereto  drawn  by  Wine,  Wantonnefs,  or 
for  the  Commiferation  or  Pity  of  the  Wife 
^nd  Children  of  the  Party  offending ;  all 

which 
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’which  is  left  to  the  Difcretion  of  the  l.crd 
Admiral,  and  others  the  Supreme  Commanders 
Or  Captains. 

VI.  It  is  neceffary  that  in  Armies  and 
Fleets,  all  manner  of  Ilnpiety  ihould  be  pro¬ 
hibited,  efpecially  that  of  Swearing  and 
Curling ;  for  fuch  Sins  are  fo  foolifh",  that 
they  unawares  trip  Men  into  Damnation, 
rendering  Men  worfe  than  Beads,  by  how 
much  the  more  they  court  that  Vanity  of  Sin, 
without  any  of  the  appendent  Allurements, 
which  other  vitious  Adtions  are  accompanied 
with,  the  fame  in  the  end  teaching  Men  to 
difavow  GOD  in  their  difcourfe  and  adtions, 
by  their  intemperate  and  inconfiderate  in¬ 
voking  him  in  their  Oaths.  Againjt  fuch ,  as 
a!fo  again/l  thofe  that  fhallgive  themfelves  up  to 
Curjing ,  Execrations ,  Drunkennefs,  Uncleannefs , 
or  other  fcandalous  adlionsin  Derogation  of  God's 
Honour ,  and  corruption  of  Good  Manners ; 

Fines  and  Imprifonment ,  or  fuch  other  Punifh- 
ment  may  be  infixed  on  them  by  a  Court  Mar¬ 
tial. 

VII.  By  the  Daws  of  Nations ,  Spies  may  Lib.  2.  c.  3. 
be  fent  to  furvey  the  Enemy’s  Force,  Fleet,  §•  aJ  t-'g* 
Station,  or  Squadron,  and  make  difcovery  of  Sua~ 

whatfoever  may  give  advantage  to  the  Perlons  ’"spu':' 
fending :  So  Mofes  and  Jofhua  did  into  the 
Holy  Land.  On  the  other  iiand  being  depre- 
aended,  they  are  to  be  put  to  death,  as  Appian 
faith.  But  whether  it  be  lawful  to  make  Spies 
)f  the  Subjefts  of  that  Prince  with  whom  the 
War  is  begun,  hath  been  fome  doubt:  It  is 
lot  lawful  for  a  Subjeft  to  kill  his  King,  nor 
o  yield  up  his  Ships  of  War  without  publick 
Council,  nor  to  fpoil  his  fellow  Citizens,  to 
hefe  things  it  is  not  lawful  to  tempt  a  Sub- 
edt  that  remains  fuch ;  nor  may  any  reply, 

S  3  '  That 
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That  to  him  who  impelleth  fuch  a  Man  to  a 
wicked  Aft,  that  Aft,  as  namely  the  betray¬ 
ing  of  his  Enemy,  is  lawful ;  no  body  doubts 
he  may  indeed  do  it,  but  not  in  that  manner ; 
but  yet  if  a  Subjeft  will  voluntarily  defert  his 
Prince  and  Country,  /.  e.  fo  enter  into  a  Cor- 
refpondency  with  the  Enemy  of  it,  without 
any  impulfe  but  his  own  covetous  or  revenge- 
Leg.  transfug.  ful  Mind,  furely  it  cannot  be  unlawful  for 
De  dc  acq .  re-  the  other  to  receive  him.  We  receive  a  Fugi - 
f  um  ®om'  tive  by  the  Law  of  War ,  faith  Celfus ,  that  is, 
it  is  not  againft  the  Law  of  War  to  admit 
fuch,  even  a  Traitor,  who  having  defer  ted  the 
Enemy's  part ,  eledieth  ours  ;  however,  fuch  Per- 
fons  ought  not  to  be  rendered,  unlefs  exprefsly 
*  As  was  in  llipulated  *,  but  ought  to  be  pardoned.  By 
the  Peace  the  Laws  of  England,  if  any  Officer,  Mariner , 
with  Philip ,  Soldier,  or  other  Perfon  of  the  Fleet,  fh all  give, 
the  JE toh am,  or  entertain  Intelligence  to  or  with  any 

lyb.  in  excerpt.  Enemy  or  Rebel,  without  Leave  from  the  King  s 
legat.  11.  28 .  Majefty,  -or  the  Lord  High- Admiral,  or  Com - 
38.  Men  and.  miffioners  of  the  Admiralty,  Commander  in  Chief, 

*nonePcet^Cm*  or  ^‘IS  commanding  Officer,  fuch  Perfon  ffiall  be 
Stat.  22.  Geo.  punifhed  with  Death.  Now  the  bare  receipt  of 
2.  <ap.  33.  a  Letter  or  Meflfage  from  an  Enemy,  will  not 
Artie.  3.  make  a  Man  fubjeft  to  the  Penalty  of  this  Ar¬ 
ticle,  and  therefore  the  fubfequent  Article  ex¬ 
plains  the  precedent,  in  which  it  is  provided, 
that  If  any  Letter  or  Meffiage  from  any  Enemy  or 
Rebel,  be  conveyed  to  any  Officer,  Mariner ,  Sol¬ 
dier,  or  others  in  the  Fleet,  and  he  Jhall  not  with¬ 
in  Twelve  Hours,  having  Opportunity  fo  to  do, 
acquaint  his  Superior  Officer  or  the  Officer  com¬ 
manding  in  Chief  with  it,  he  fhall  be  punifhed 
with  Death  \  fo  likewife  fhall  any  fuperior  Offi¬ 
cer,  being  acquainted  therewith,  Jhall  not  in  con¬ 
venient  Time  reveal  the  fame  to  the  Commander 
in  Chief  of  the  Squadron . 

*  AU 


Artie .  4. 
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All  Spies ,  and  all  Perfons  in  Nature  of  Spies  r  Artie .  5. 
bringing  or  *  delivering  any  feducing  Letters  or 
Meffages  from  any  Enemy  or  Rebel ,  or  endea¬ 
vouring  to  corrupt  any  Captain ,  Officer ,  Mari¬ 
ner  ,  or  other  in  the  Fleets  to  betray  his  Trujly 
Jhall  be  punifhed  with  Death ,  other 

Punifhment  as  the  Nature  and  Degree  of  the 
Offence  ffiall  deferve ,  and  the  Court  Martial 
Jhall  impofe.  Now  Spies  are  put  to  Death 
fometimes  juftly  by  thofe  that  manifeftly  have 
a  juft  caufe  of  Warring  by  others,  by  that 
licence  which  the  Law  of  War  granteth  •,  nor 
ought  any  Perfon  to  be  moved  with  this, 
that  fuch  being  taken,  are  punifhed  with 
Death  ;  for  that  proceeds  not  from  their  hav¬ 
ing  offended  againft  the  Law  of  Nations,  but 
from  this,  that  by  the  fame  Law  every  thing 
is  lawful  againft  an  Enemy  ;  and  every  one,  Ad  Leg.  Com . 
as  it  is  for  his  own  Profit,  determineth  either  deSicariispun. 
more  rigoroufly  or  gently  :  But  that  Spies  are  Tacit-  H'ft-  5, 
both  lawful  and  practicable*  there  is  no  Quef- 
tion  j  for  at  this  day,  by  the  general  Inftruc- 
tions  of  Fleets,  there  are  always  out  of  each 
Squadron  fome  Frigates  or  Ships  appointed 
to  make  difeovery  of  the  Enemy,  and  upon 
fight  to  make  Sail,  and  to  ftand  with  them, 
in  order  to  take  cognizance  of  their  Force, 
as  well  Ships  of  War  as  Fire-Ships,  and  in 
what  Pofture  they  lay ;  which  being  done, 
thofe  detecting  Frigates  are  to  fpeak  together , 
and  to  conclude  on  the  Report  they  are  to  give , 
which  done ,  they  return  to  their  refpeblivc  Squa¬ 
drons  *,  fuch  Ships  in  fuch  Service  are  not 
obliged  to  fight,  efpecially  if  the  Enemies 
Force  exceed  them  in  number,  or  unlefs  they 
lhall  have  an  apparent  Advantage: 

VIII.  Again,  it  is  not  lawful  for  any,  be 
he  Friend  or  Neuter,  to  relieve  an  Enemy,  dcjud<ci$Ca* 

S  3  much/fW;^ 
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much  lefs  for  a  Soldier  or  Mariner  in  pay,  to 
fupply  him  that  confpires  the  definition  of  my 
Country ,  is  a  liberality  not  to  be  allowed  of: 
He  is  to  be  accounted  an  Enemy  that  fup- 
plies  the  Enemy  with  NecdTaries  for  the 
War;  and  therefore  by  the  Laws  of  War  is 
fo  to  be  efteemed  ;  and  by  the  Laws  of  Eng- 
Artie.  6.  landy  No  P  erf  on  in  the  Fleet  fhall  relieve  an  Ene - 
my  or  Rebel  with  Money ,  Victuals ,  Powdery 
Shoty  Arms ,  Ammunition ,  or  any  other  Sup¬ 
plies  w  h  at  fo  every  diretly  or  indireftlyy  upon  Pain 
cf  Death . 

Artie.  7.  IX.  All  the  Papers^  Charter-PartieSy  Bills 

of  Ladingy  Pafs-portSy  and  other  Writings  what- 
foevery  that  fhall  be  takeny  feizedy  or  found 
aboardy  are  to  be  duly  prefervedy  and  the  very 
Originals  are  to  be  jent  entirely  and  without 
Fraudy  to  the  Court  of  Admiralty ,  or  fuch  other 
Court  of  CommiffionerSy  as  fhall  be  authorized  to 
determine  whether  fuch  Prize  be  lawful  Capturey 
there  to  be  viewed ,  made  ufe  ofy  and  proceeded 
upon ,  according  to  LaWy  upon  Pain  that  every 
Perfon  fo  offending  hereiny  fhall  lofe  his  Share  of 
the  Capturey  and  fhall  fuffer  fuch  further  Pumfh - 
menty  as  the  Nature  and  Degree  of  his  Offence 
fhall  be  found  to  defervey  and  the  Court  Mar \ 
tial  fhall  impofe. 

X.  The  Right  of  taking  of  Spoil  was  ap¬ 
proved  of  God,  within  thofe  natural  Bounds 
tvhich  have  been  already  mentioned,  as  is  fur¬ 
ther  evinced  by  the  Appointment  of  God  in 
his  LaWy  concerning  the  Acquifition  of  Em¬ 
pire  over  the  conquered,  after  refufal  of  Peace, 
Deut.  xx.  14*  All  the  fpoil  thereof  Jh alt  thou  take  unto  thyfelfy 
and  thou  fioalt  eat  the  fpoil  of  thine  Enemiesy 
which  the  LORD  thy  GOD  hath  given  thee . 
Hence  it  is,  that  things  taken  from  the  Ene¬ 
my,  prefently  become  theirs  that  tal>e  them* 

/  -  by 
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by  the  Law  of  Nations,  and  fuch  Acquifition 
is  called  Natural for  not  any  caufe,  but  the 
naked  fadt  is  confidered :  And  thence  a  Right  Leg.Nat.^  ult. 
arifeth ;  for  as  tire  Dominion  of  things  began  de  D.  acq.  rer. 
from  Natural  Pofiefiion,  and  fome  print  of 
the  fame  remains  in  tire  things  taken  in  the 
Land,  the  Sea,  and  the  Air,  fo  likewife  of  a- mis 

things  taken  in  War;  all  which  inftantly  be-  qurfia ejjint 
come  theirs  that  firft  become  Captors  •,  and  f  farta  belli 
from  the  Enemy  are  judged  to  be  taken  away  ten^a% 
thofe  things  alfo  which  are  taken  away  from 
the  Subjects  of  the  Enemy.  But  though  this 
gives  a  Right  to  the  Captors,  yet  that  muft 
be  underftood  to  the  Sovereign,  or  to  the  State 
that  imployed  them,  and  not  to  themielves  ; 
but  if  they  have  any  fhare  of  the  Prize,  the 
fame  proceeds  by  the  condefcenfion  or  grant 
of  the  Sovereign,  which  may  be  enlarged  or 
abridged  as  occafion  ferves  ;  and  therefore  by 
the  Laws  of  England ,  the  full  and  entire  Ac-  Artie .  S« 
count  of  the  whole  Prize ,  without  Embezzle¬ 
ment^  jhall  be  brought  in,  and  Judgment  pajl 
without  Fraud  but  that  is  to  be  underftood, 
where  the  Ship  voluntarily  yields  :  But  Ships 
whom  they  fliall  aftault,  and  take  in  fight  as 
Prize,  the  pillage  of  all  manner  of  Goods'and 
Merchandizes  (other  than  Arms,  Ammunition, 

Tackle,  Furnitures  or  Stores  of  fuch  Ships)  as 
fhall  be  found  by  the  Captors,  upon  or  above  By  the  dona- 
the  Gun-Deck  of  the  Ship ,  become  theirs  *,  but tlon  °f  lus 
this  is  to  be  underftood  where  fuch  Prize  may 
lawfully  be  pofleft  *,  for  there  are  times  when 
fuch  are  not  to  be  meddled  with  ;  and  there¬ 
fore  it  is  againft  the  Rules  of  War  in  Fight, 
if  fome  of  the  Enemies  Ships  are  there  dil- 
abled  *,  yet  thofe  Ships  that  did  fo  difable 
them,  if  they  are  in  a  condition  to  purfue  the 
Enemy,  cannot  during  the  Fight  take,  pof- 

S  4  fefs. 
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fefs,  or  burn  fuch  difabled  Ships ;  and  the  rea- 
lon  is,  left  by  fo  doing  Jome  more  important  fen- 
vice  be  loft ,  but  they  are  to  wait  for  fuch  Boo¬ 
ty,  till  the  F/tfg--Officers  fhall  give  command 
for  the  fame. 

/  luzzali ,  King  of  Algier ,  in  the  famous  Bat¬ 
tle  of  Lepanto ,  having  behaved  himfelf  very 
valiantly  there  againft  the  Chriftians ,  fo  that 
he  deitroyed  feveral  of  their  Gallies,  and 
others,  he  took  amongft  the  reft  of  the  Gal¬ 
lies  of  Pietro  Bua  of  Corfta ,  of  the  Prior  of 
Mefftna ,  and  Ludovico  Tipico  of  Trahu,  and 
Benedeto  Soranzo ,  the  which  he  towed  after 
him  before  the  Battle  was  compleated  ;  but 
that  getting  proved  the  lofs  both  of  the  one 
mjU  Reipubl.  and  of  the  other  •,  for  the  Turks,  out  of 
V enet .  fol.  Covetoufnefs  of  the  Plunder,  or  otherwife 
iz7)  128.  thronging  into  them,  occafioned  their  taking 
fire,  in  which  the  Vidlors ,  in  thofe  Flames 
became  Vitlims ,  and  after  followed  the  total 


Rout  of  the  Ottoman  Power. 

XI  It  is  almoft  impofiible,  but  that  in 
Ships  of  War,  which  in  thefe  days  carry  fo 
confiderable  a  force  of  men,  there  will  be 
fome  amongft  them  that  have  Heads  of  kna¬ 
very,  and  Fingers  of  Lime-Twigs,  not  fear¬ 
ing  to  fteal  that  from  their  Prince,  which  is 
applicable  only  for  the  Good  of  their  Coun¬ 
try  ;  fuch  fort  of  Night-wolves  when  caught, 
are  to  be  feverely  punifhed. 

Xll.  By  the  Ninth  Article,  If  any  Ship  or 
V ejfeljhall  be  taken  as  Prize ,  none  of  the  Off- 
rus  not  to  pive  cers*  Mariners ,  or  other  Perfons  on  board  her , 
up  Aktobe  flal1  be  ftripped  of  their  Cloaths ,  or  in  any  fort 
pillaged  by  pillaged ,  beaten  or  evil  Untreated,  upon  Pain 
his  men,  tells  that  the  Per  fan  or  Perfons  fo  off endim,  fhall  be 

\2}Pu;t  Z'n  Uable  i0  fuch  Punifhment  as  a  Court  Martial 
- Jlrl_  fhall  think  fit  to  inflict.  This  Law  moll  exprefsly 


Jlrt'ic.  9. 
Crrsfus  per- 
iu  ading  Cy¬ 
rus  not  to  pive 
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doth  not  extend  to  thofe  that  obftinately/1  icSy  nihil  enitn 
fhall  maintain  a  Fight  j  for  moft  certain,  by  a(i  me  Jam 
the  Law  of  Arms,  if  the  Ship  be  boarded  'fuJ/ulT^tua 
and  taken,  there  remains  no  reftri&ion  but  nn  perdent. 
that  of  Charity  *,  and  if  a  Ship  fnall  perfift  Herod. 
in  the  Engagement,  even  till  the  laft,  and  *Vido rdeju- 
then  yield  to  Mercy,  there  hath  been  fom e^^'49, 
doubt,  *  whether  Quarter  ought  to  be  given  D.&C.deJu- 
to  fuch  (for  they  may  ignorantly  maintain  ris  ^faftiig- 
with  Courage  a  bad  Caufe)  but  in  Captives,  KorantJa-  # 
and  thofe  that  yield  or  defire  to  yield,  there 
is  no  danger.  Now  that  luch  may  be  juftly  but  neither 
killed,  there  muft  be  fome  antecedent  Crime,  do  the  Gods 
and  that  fuch  a  one  as  an  equal  Judge  would  hearthepray- 
think  worthy  of  Death  *,  and  fo  we  fee  great  ^sn° 
feverity  fhewed  to  the  Captives  and  thofe  they  be  juft, 
that  have  yielded,  or  their  yielding  on  con¬ 
dition  of  Life  not  accepted,  if  after  they 
Were  convinced  of  the  Injuftice  of  the  War, 
they  had  neverthelefs  perfifted  with  Hatred 
or  Cruelty  ;  if  they  had  blotted  their  Ene¬ 
mies  Name  with  unfufferable  dilgraces  ;  if 
they  had  violated  their  Faith  or  any  Right 
of  Nations,  as  of  Ambaffadors  ;  if  they 
were  Fugitives:  But  the  Law  of  Nature  The  Syracufi- 
admits  not  Taliation,  except  againft  the  am  were  ac- 
very  individual  Perfon  that  hath  offended  •,  cu(’ed  f°r  that 
nor  doth  it  fuffice,  that  the  Enemies  are  by  ^cvv 
a  fiftion  conceived  to  be  as  it  were  one  children  of 
Body  ;  tho’  otherwife  by  the  Laws  of  Na -  Hycetas,  be- 
tions,  and  by  the  Laws  of  Arms,  and  at  this  cau^e  Hycetas 
day  pra&ifed,  in  all  Fights,  the  fmall  Frigates,  ^  flain,t!ie 
Ketches,  and  Smacks  are  to  obferve  and  oiDhn.  Pl^ 
take  notice  of  the  Enemies  Fire-fhips,  and  torch.  Ti/non. 
to  watch  their  Motion,  and  to  do  their  beft  ^  h>ion. 
to  cut  off  their  Boats,  and  generally  the  per - 
fons  found  in  them  are  to  be  put  to  death ,  if 

takeny 
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taken,  and  the  Vejfel ,  if  not  taken ,  dejiroyed  ; 
and  the  reafon  why  the  extremity  of  War 
is  ufed  to  fuch,  is  that  by  how  much  the 
Mifchief  is  the  greater  by  the  Ad  of  fuch 
Men,  if  executed,  by  fo  much  the  Punifl> 
ment  is  aggravated,  if  taken,  and  Quarter 
denied  them  by  the  Law  of  War. 

AriU.  jo.  XIII.  Every  Flag  Officer ,  Captain  and  Com ~ 
wanner,  who  upon  Jignal  or  order  of  Fight ,  or 
fight  of  any  Ship  which  it  may  he  his  Duty  to 
engage ,  or  who  upon  likelihood  of  engagement , 
fhall  not  make  the  neceffiary  preparations  for 
Fight ,  and  fhall  not  in  his  own  P  erf  on,  and  ac 
cording  to  his  Place ,  encourage  the  Inferior  Of¬ 
ficers,  and  Men,  to  fight  couragioufly,  fhall 
fuffer  Death ,  or  fuch  other  Punifhment  as  front 
the  Nature  and  Degree  of  the  Offence,  a  Court 
Martial  fhall  deem  him  to  deferve  ;  and  if  any 
P  erf  on  in  the  Fleet  fhall  treacheroufly  or  coward¬ 
ly  yield,  or  cry  for  quarter,  fhall  fuffer  Death. 
iNow,  though  Soldiers,  or  Mariners,  have 
obliged  themfelves  faithfully  to  ferve  in 
the  Expedition  or  Navy  ;  yet  that  is  to  be 
underftood  no  further  than  his  or  their  power 
to  do  their  utmoft  in  his  or  their  Quality  •, 
lor  though  the  Obligation  for  the  Service  be 
taken  in  the  ftrideft  Terms  of  undergoing 
death  and  danger  ;  yet  it  is  to  be  underftood 
always  conditionally  as  moft  Promiles  are, 
viz.  if  the  adion  or  paffion  may  be  for  that 
Fleet  or  Prince’s  Advantage ;  and  therefore 
if  the  Fleet  or  Squadron  is  beaten  and  the 
Ships  are  difabled,  and  left  fcarce  without 
*  r  y,  any  to  defend  them,  now  the  Soldiers  or  * 
MU  Rem.  1.2.  Manners  remaining  can  do  no  more  lor  their 
dial  6.  let  4.  Prince  than  die,  which  indeed  is  to  da 
And  Pc lyhus  nothing  at  all,  but  to  ceale  for  ever  from 

f  r  dom^ 
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Oath  thus, 
Obtemperatu - 
rus  Jam ,  £ff 
fadurus  quic - 
quid  mandabi - 
turablmpera- 
toribus ,  juxta 
•vires  :  and 
fuch,  fays  he, 
were  termed 
Milites per  Sa - 
cr  amentum . 
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doing  any  thing  either  for  him  or  themfelves  ; 
in  thofe  ftraits  therefore  it  is  not  repugnant 
to  their  Oath,  called  Sacramentum  Militare , 
to  alk  quarter  or  to  ftrike,  and  having  beg¬ 
ged  a  new  Life  and  taken  it,  they  are  bound 
in  a  new  and  juft  Obligation  of  Fidelity  to 
thofe  whom  they  were  bound  to  kill  few 
hours  before  ;  neither  can  the  Prince  or 
General  expeft  by  virtue  of  their  former 
Obligation  to  him,  they  fliould  kill  any  in 
the  place  where  the  Quarter  was  given : 

However,  this  Fidelity  hath  not  its  incep¬ 
tion  from  the  time  of  taking  quarter ;  but 
when  the  Battle  is  over,  and  that  time  which 
is  termed  cold  blood  ;  for  without  all  con-  • 
troverfy,  if  a  Ship  be  boarded,  and  Quarter 
is  given,  yet  if  while  the  Fight  lafts,  the 
Perfons  Captives  can  by  any  poffibility  re¬ 
cover  their  Liberty  and  Ship,  they  may,  by 
the  Law  of  Arms ,  iultly  acquire  the  fame  *.  *  Sir  Thomas 

Chichley  did 

fo  aboard  the  Katharine  in  the  War  with  Holland « 

And  fince  Impunity  is  granted  to  fuch  un¬ 
fortunate  Deferters,  yet  it  muft  be  apparent¬ 
ly  evident  and  fully  proved,  that  they  were 
reduced  into  a  Condition  beyond  all  hope  in 
the  Battle  •,  and  therefore  the  Foot  that  for- 
fook  the  Unfortunate  Pompey  before  the  Field 
was  loft,  were  juftly  condemned  for  the 
breach  of  the  Roman  Difcipline  and  Law  ot 
Arms  :  And  therefore  the  Article  hath  not 
pofitively  declared  Death  only,  but  added, 
or  fuch  other  Punifhment  as  the  Offence  [hall 
deferve ,  which  Provifion  leaves  the  Action 
to  be  judged  and  punifhed  by  a  Council  of 
]>Var ,  who  know  beft  what’s  to  be  done  in 
Cafes  of  that  nature  j  however,  a  bafe  or 

cowardly 
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cowardly  yielding ,  or  crying  quarter ,  is  to  be 
punijhed  with  Death,  and  that  without  Mercy. 
7emph.  Cyr.  XIV.  The  obeying  of  Orders  hath  in  all 
'  Ages  been  in  mighty  efteem  ;  Chryfantus, 
ff  ^  Maf  one  Gyrus's  Soldiers,  being  upon  his  Ene- 
cello.  my>  withdrew  his  Sword,  hearing  a  Retreat 

Vide  in  Tit.  f°un(kd  ;  but  this  comes  not  from  the  exter- 
Ships  of  War.  nal  Laws  of  Nations  \  for  as  it  is  lawful  to 
feize  on  the  Enemy’s  Goods,  fo  likewile  to 
kill  the  Enemy,  for  by  that  Law  the  Ene¬ 
mies  are  of  n®  account  *  but  fuch  Obedience 
proceeds  from  the  Military  Difcipline  of  feve- 
ral  Nations.  By  the  Romans  it  was  a  Law 
teg.  iefert.  D.  noted  by  Modefiinus ,  That  whofoever  obeyed 
dereMilit.  not  his  Orders,  fhould  be  puniflied  with 
Death,  though  the  matter  fucceeded  well: 
Now  he  alfo  was  fuppoied  not  to  have  obey¬ 
ed,  who  out  of  Order,  without  the  Com- 
liv.  lib .  7.  manc?  °(  t^ie  General ,  entred  into  any  Fight. 
Manliani Im~  For  if  luch  liberty  were  lawful,  either  Sta- 
pria.  tions  would  be  deferted,  or  (licence  proceed- 
ing)  the  Army,  Fleet,  or  Squadron  would 
be  engaged  in  unadvised  Battles,  which  by 
The  Order  of  all  means  is  to  be  avoided.  M.  Capello ,  a 

preferred?  h^Vene.tian  Gentleman  of  an  antient  Extraction, 
and  in  all’ca-  having  the  Charge  of  the  guarding  the  Vene- 
fes  they  are  tian  Gulph  *,  met  with  the  Barbary  Fleet , 
to  endeavour  whom  he  fo  aflaulted,  that  he  burnt  and 

lin^afmuch6  took divers  of  them  ’  amongft  the  reft  the 
Is  may  be ;  -Admiral  Galley  of  Algier,  (a  Vefiel  of  vaft 

and  though  bignefsj  which  he  brought  with  him  away, 

tiiey  have  and  ftte  remains  at  this  day  a  Trophy  in  the 

of 3fhe  Ene-  -drfenal  °f  Venice-,  the  Service,  although 
my,  yet  muft  Noble  and  Honorable,  and  fuch  as  brought 
they  not  pur- renown  to  the  Republick,  yet  in  regard  it 
fue  a  fmall  was  an  Aftion  exceeding  his  Commiflion,  he 

'for^he’mbaTnwas  adjudSed  to  punilhment  (-but  his  great 

Merit 
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Merit  and  Alliance  preferved  his  Life  :  (fuch  of  the  Enc- 
an  exact  Obedience  that  Signory  experts  to  "frul  ' Nor 
be  paid  to  net  Orders,  the  Succefs  never  ought  they  in 
fo  glorious.  And  by  the  Eleventh  Article,  chafing, chafe 
Every  Perfon  who  Jhall  not  duly  obferve  the  beyond  fight 
Orders  of  the  Admiral ,  Flag  Officer ,  Commander 
of  any  Squadron  or  Divifion ,  or  other  his  Supe-  au  chafing 
rior  Officer ,  for  ajf ailing,  joining  Battle,  or  mak-  Ships  are  to 
ing  Defence  againjl  any  Fleet ,  Squadron  or  Ship , return  f the 
or  fhall  not  obey  the  Orders  of  his  Superior  Off-  22^23 ^in 
cer  as  aforefaid ,  in  time  of  Action ,  to  the  bejl  of  ffay  I?  l6 55 ^ 
his  Power ,  or  Jhall  net  ufe  allpoffible  Endeavours  *  Hiftory  of 
to  put  the  fame  effectually  in  Execution ,  he  Jhall  Repub- 
fuffer  Death ,  or  fuch  other  Punijhment ,  as  from  f  ’  njfff 
the  Nature  and  Degree  of  the  Offence  a  Court J  ‘  •  7 
Martial  Jhall  deem  him  to  deferve. 

XV.  Again,  Every  perjon  in  the  Fleets  who  Artie.  12. 
thro 9  Cowardice ,  Negligence ,  or  DifaffeCtionyfJjall^™a^ondu3 
in  time  of  Action  withdraw  or  keep  back,  or  not  A^iral  ,l 
come  into  the  Fight  or  Engagement ,  or  not  do  his  Byng  fuffered 
utmoji  to  take  or  defiroy  every  Ship  which  it  is  his  the  14th  of 
Duty  to  engage ,  and  to  affijt  all  his  Majejly's  Ships ,  *7  5  7  • 

or  tbofe  of  his  Allies ,  which  it  is  his  duty  to  affijl, 
fhall fuffer  Death.  By  the  word  Captain  the  Ge-  /„  m;i;te  un-tuj 
neral  or  Admiral  is  not  included,  but  all  Flag- firs  eft ,  in  Ln- 
Officers ,  and  others  under  them,  are  within  the 
purview  of  the  Statute  by  the  denomination  ffiffff' ffjff 
of  the  word  Captain ,  &c.  and  the  Reafon  homo  pluris fu- 
wherefore  fuch  Commanders  in  Chief  are  not  //  quam  uni - 
within  the  Law ,  is,  becaufe  the  Weapon  0f 
a  General  is  his  Truncheon,  but  of  all  other 
Officers  is  the  Sword;  a  General  is  only  ne  ipft  ft  in  pc* 
to  command,  and  the  reft  to  execute,  for  in  riculum  ofter- 
the  latter  is  the  danger  only  of  one  Man’s  ret  fid  inf pe- 
life,  but  in  the  firft  is  the  hazard  of  all  ; 
therefore  by  the  Law  of  Arms  no  Gene-  pUgnantcm 
ral  or  Admiral  in  Chief  ought  to  expole  emm  corpore 

their 71  ^  magvi 
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ceret,  five™  their  Perfon  to  apparent  Peril,  but  in  cafe 

,  ZpttZZ  °f,a  Se"eral  Overthrow  and  manifeft  Defeat. 
fe  perditurum  Feter  La PPom ,  the  Famous  General  for  the 
quos  feaum  ha-  Florentines  befieging  Soiana ,  and  encampino* 
lem.  Polyb.  on  the  River  Cafina  f ;  being  in  a  Place  of 

iGukaardl.  danSer’  extremely  induftrious  about  planting 
3.  dphor.  28.  -^attery,  was  ffiot  with  a  Harquebufs,  im¬ 
mediately  upon  which  the  Siege  was  raifed ;  yet, 
on  the  other  hand,  let  it  be  examined  where 
any  famous  battle  hath  been  obtained,  and 
the  fame  was  not  got,  not  only  by  the  Conduft, 
but  likewife  by  the  fingleand  perfonal  Courage 
of  the  General . 

There  are  fome  Offices  to  be  done,  even 
to  them  from  whom  you  have  received  an 
Injury  ;  for  Revenge  and  Puniffiment  muft 
have  a  meafure  ;  and  therefore  the  Iffiies 
Cicero Ojfic.  1.  of  the  Roman  Wars  were  either  mild  or 
^  2-  neceffary  :  Now,  when  killing  is  juft  in  a 
juft  War,  according  to  internal  Juftice,  may 
be  known  by  examining  the  Caufes  or  End 
of  the  War,  which  may  be  for  the  Con- 
Cratius  de  fervation  of  Life  and  Members,  and  the 
Jure  Belli  ac  keeping  and  acquiring  of  things  ufeful  unto 

r.T"  1 /#  1  *  ^  ;  n°W  m  the  affauiting  Ships,  it 

happens  that  one  is  (lain  on  purpofe  or  with-' 

out  purpofe  ;  on  purpofe  can  no  man  be  ' 
(lain  juftly,  unlefs  either  for  juft  punishment* 
as  if  without  it  we  cannot  proteft  and  defend 
our  Life,  Goods,  and  Country,  That 
ftich  Puniffiment  may  be  juft,  it  is  neceffary 
that  he  who  is  (lain  have  offended,  and  that 
fo  much  as  may  be  avenged  with  the  puniffi¬ 
ment  of  Death  in  the  Sentence  of  an  equal 
JMifericordia  Judge.  Now  we  muft  note,  between  full  In- 
infortuniis  de-  jury  and  mere  Misfortune  often  intercedes 
hetur :  at^  qm  fome  mean,  which  is  as  it  were  compofed  of 

deliver  lit  &  *  f  t 

both. 
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both,  fo  that  it  can  neither  be  called  the  Aft  fcientid  matt 
of  one  knowing  and  willing,  nor  merely  the  nof  ‘n~ 

aft  of  one  ignorant  or  unwilling.  _  jvftmzk nT 

This  diftinftion  by  Themiftius  is  fully  illuf-  Cicero  hath  a 
trated  :  Tou  have  made  a  difference  betwixt  an  Saying  out  of 
Injury ,  a  Fault ,  and  a  Misfortune ;  although  ’ 

you  neither  Jludy  Plato,  nor  read  Ariftotle,  yet  (hewcompaf- 
you  put  their  Dottrine  in  practice  ;  for  you  have  fion  to  thofe 
not  thought  them  worthy  of  equal  punifhment ,  whom  For- 
who  from  the  beginning  perfuaded  the  IV ar ,  and  ^^0\vn 
who  afterward  were  carried  with  the  ftream ,  and  Deeds,  have 
who  at  lafl  fubmitted  to  him ,  that  now  fee?ned  made  mifera- 
to  have  the  higheft  Power  *,  the  firft  you  con - 
demned ,  the  next  you  chaftifed ,  the  lafi  you  pitied . 

Moft  certain,  to  fpare  Captives  or  Priioners 
of  War,  is  a  command  of  Goodnels  and 
Equity  ;  and  in  Hiftories  they  are  often  com¬ 
mended,  who  when  too  great  a  number  prove 
burthenfome  or  dangerous,  chole  rather  to  let  Sdpio  JEmili- 
them  all  go  than  to  flay  them,  or  detain  them,  a*us  at  the 
though  for  Ranfoms  •,  as  in  the  laft  Flemifh 
Wars  with  England.  So  for  the  fame  caufes,  claim'd  that 
they  that  itrike  or  yield  up  themfelves  are  not  they  (hould 
to  be  (lain  (though  there  is  no  Provifion  made 
by  Covenant.)  In  Towns  befieged  it  was 
obferved  by  the  Romans ,  before  the  Ram  had  Tacitus AnnaU 
fmitten  the  Wall  •,  Cafar  *  denounceth  to  the  12. 

Aduatici ,  he  would  fave  their  City,  if  before  ^yde  Serran. 
the  Ram  had  touched  the  Wall,  they  yielded  ;  f 
which  is  (till  in  ufe  in  weak  Places,  before  the  Thucyd.  libf 
great  Guns  are  fired  ;  in  ftrong  places,  be-  *Ca/ar  lib.  2. 
fore  an  Affault  is  made  upon  the  Walls  f  f  Ga^~ 
and  at  Sea,  by  firing  one  or  two  Guns,  or  y°jyinant  ;n 
hanging  out  the  Bloody  Flag,  according  as  Germany  be- 
the  Inftruftions  are  j  however,  till  there  be  an  ing  taken  by 
abfolute  yielding  or  quarter  cried,  by  the 
Law  of  Arms ,  as  well  as  the  aboveinentioned  razcd  an(j 

Article,  every  Commander  and  Soldier  is  to  burnt, andthe 

do  Prifoncrs  all 
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put  to  Death 
Phil.  Comin, 
lib .  2.  cap .  I 


I  will  defend 
my  Compa¬ 
nion  at  the 
hazard  of  my 
Own  Blood, 
and  partake 
in  his  danger. 
Senec.  de  Ben . 
2.  15* 


Artie.  13. 


Etiam  hujus 
rei  in  feris  i- 
mago  qua  dam, 
Leo  in  Adul- 
terae  pcenam 
confurgit. 
Plin.  Hi  ft. 
Nat.  8.  1 6. 
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do  his  utmoft  to  take,  fire,  kill,  and  en¬ 
damage  the  Enemy,  or  whatfoever  may  tend 
thereunto. 

XVI.  By  the  Law  of  Arms ,  he  deferves 
punifhment  who  doth  not  keep  off  force  that 
is  offered  to  his  Fellow  Soldier ;  and  though 
it  hath  been  conceived,  if  there  be  manifeft 
danger,  that  he  is  not  bound  to  come  into  his 
Relief ;  for  fuch  Commander  may  prefer  the 
lives  in  his  own  Ship  before  thofe  in  another, 
yet  that  fuffices  not ;  for  every  Soldier  by  the 
Law  of  Arms  is  not  only  bound  to  defend, 
but  alfo  to  aflift  and  relieve  his  Companion : 
Now  Companions  are  in  two  refpe&s,  either 
thofe  that  are  in  a&ual  fervice  with  fuch  Sol¬ 
diers,  or  thofe  that  are  not,  but  only  com¬ 
mitted  to  their  Protection  or  Convoy,  which 
are  to  be  defended  and  guarded  at  the  fame 
peril  and  charge  that  a  fellow  Soldier  is  ;  and 
therefore  all  Ships  that  are  committed  to  Con¬ 
voy  and  Guard, 

Every  Perfon  in  the  Fleet,  who  through  Cow¬ 
ardice,  Negligence,  or  Difaffettion,  Jhall forbear 
to  purfuethe  Chace  of  an  Enemy ,  Pirate,  or  Rebel, 
beaten  or  flying,  or  Jhall  not  relieve  or  aflift  a 
known  Friend,  in  view  to  the  utmoft  of  his  Power 
Jhall  fuffer  Death. 

Protection  of  Convoys  by  the  Laws  of  Na¬ 
tions,  is  of  a  great  Utility  to  a  Kingdom  or 
State ;  therefore  when  Violence  is  offered  to 
thofe  Ships  under  Convoy,  they  are  not  faid 
to  be  done  to  them,  but  to  thofe  Ships  of 
War  under  whofe  Guard  they  pafs ;  and  there¬ 
fore  when  Violence  is  offered  to  fuch,  pub- 
lick  Revenge  is  let  in,  according  to  that  of 
Tacitus,  Fie  Jhould  provide  for  their  Security  by 
a  juft  Revenge.  Now  that  fuch  Ships  may 
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not  fuffer  Wrong  from  their  Invaders,  two 
Ways  may  be  taken  by  their  Convoys  :  Firft, 
by  deftroying  him  or  them  that  fhall  have 
attempted  and  committed  any  hoftile  A ft 
againft  any  thing  under  their  Protection  ;  fe* 
condly,  by  all  ways  imaginable  endeavour 
the  weakening  his  or  their  Force,  that  he  or 
they  may  not  be  able  to  do  any  other  or  further 
Hurt ;  therefore  there  is  no  doubt  but  Vin¬ 
dication  to  thefe  Ends  is  within  the  Bounds 
of  Equity,  though  this  is  no  more  thah  pri¬ 
vate  ;  yet  if  he  refpeft  the  bare  Law  of  Na^ 
ture,  abftraCt  from  Laws  Divine  and  Human, 
and  from  all  not  necefiary  Accidents  to  thino-s, 
it  is  not  unlawful,  whether  the  Satisfaction 
or  Revenge  is  taken  by  Convoy  Ships  them- 
felves,  or  the  wronged  ones  under  his  or  their 
Guard  or  Protection,  feeing  it  is  confen- 
taneous  to  Nature,  that  Man  fhould  receive 
Aid  from  Man  •,  and  in  this  Senfe  may  be  ad¬ 
mitted  that  faying  of  Cicero,  The  Law  of  Na+ 
ture  is  that  which  comes  not  from  Opinion ,  but 
innate  Virtue:  Among  the  Examples  of  it  is 
placed  Vindication ,  which  he  oppofes  to  Fa¬ 
vour-,  and  that  none  might  doubt  how  much 
he  would  have  underftood  by  that  name,  he 
defines  Vindication,  whereby ,  by  defending  or 
7  eventing,  we  keep  off  Force  and  Contumely 
from  us  and  ours ,  who  ought  to  be  dear  unto  us, 
and  whereby  we  punifh  Offences. 

Now  thofe Ships  that  are  not  under  Convoy, 
but  engaged  in  Fight,  are  faithfully  to  be  re¬ 
lieved  ;  and  therefore  if  a  Squadron  fhall  hap¬ 
pen  to  be  over-charged  and  diftrefied,  the 
next  Squadron  or  Ships  are  to  make  toward? 
their  Relief  and  affiitance  upon  a  Signal  given 
them.  Again,  Ships  that  are  difabled  by  lofs 

Vol.  I.  T  of 
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of  Mails,  fhot  under  Water,  or  the  like,  fo 
as  they  be  in  danger  of  finking  or  taking, 
the  diftrefled  Ships  generally  make  a  Sign  by 
Waft  of  their  Jack  and  Enjigns ,  and  thofe 
next  to  them  are  bound  to  their  Relief :  But 
yet  this  does  not  always  hold  place ;  for  if 
the  diftrefled  Ship  is  not  in  probability  of 
finking,  or  otherwife  encompaffed  with  the 
Enemy,  the  Reliever  is  not  to  flay  under  pre¬ 
tence  of  fecuring  them,  but  ought  to  follow 
his  Leader  and  the  Battle,  leaving  fuch  lame 
Ships  to  the  Sternmoft  of  the  Fleet,  it  being 
an  undoubted  Maxim,  f  hat  nothing  hut  heat - 
ing  the  Body  of  the  Enemy  can  effectually  fecure 
fuch  di fabled  Ships . 

XVII.  It  is  not  enough  that  Men  behave 
themfelves  valiantly  in  the  beating  of  an 
Enemy,  for  that  is  not  all,  but  the  reducing 
of  them  into  a  condition  to  render  right  either 
for  Damage  done,  or  to  render  that  which  is 
right ;  which  can’t  well  be  done  without 
bringing  him  to  Exigences  and  Straits ;  and 
therefore  if  the  Enemy,  Pirate,  or  Rebel  be 
beaten,  None,  through  Co  war  dice ,  Negligence y 
or  DifaffeClion ,  ought  to  forbear  the  Purfuit , 
But  that  is  to  and  thofe  of  them  flying  \  nor  ought  fuch ,  either 
ke-un?k^0<i?  through  Cowardice ,  Negligence  or  DifaffeCtion , 
forbear  the  Ajfiftame  of  a  known  Friend  in  view , 
to  their  utrnoft  Power ,  the  Breach  of  which 
fubjects  the  Offenders  to  the  Pains  of  Death, 
or  at  leaft  fuch  Punishment  as  a  Court  Martial 
ffiall  think  fit. 

Empires  are  got  by  Arms,  and  propagated 
by  V  iftory  ;  and  by  the  Laws  of  tVar ,  they 
that  have  overcome,  fliould  govern  thofe  they 
have  fubdued.  Hence  it  is,  that  Generals 
having  cornpkated  a  Conqueft  in  a  juft  War* 

and 


Artie.  54. 


as  in  the  12th 
of  this 
Chapter. 
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and  in  chafe  or  otherwife  have  taken  the  Ships 
or  Goods  of  the  Enemy,  have  abfolute  Power 
over  the  Lives,  Eftates,  Ships  and  things  that 
they  by  Force  of  Arms  have  acquired  by  the 
Laws  of  Nations. 

But  yet  in  luch  Conquefts  where  the  reek¬ 
ing  Sword  knows  no  Law,  that  is,  they  are 
done  impune ,  without  Punifhment,  (becaufe  „  j 
co-adive  Judges  do  grant  them  their  Au-  nal  pL^T,, 
thonty )  yet  fuch  Power  may  be  exorbitant  grantor  re  me- 
from  that  Rule  of  Right  called  Virtue  ;  and  f.is  q,,am  de~ 
though  by  the  Law  of  Wi sr  Captives  may  be  u‘" 1  " 
flain,  yet  what  Law  forbids  not,  Modefty 
prohibits  to  be  done.  Hence  it  is,  that  Generals 
do  often  reftrain  that  Power  of  killing ;  for 
though  fuch  Prifoners  of  War  do  fight  for 
the  Maintainance  of  an  unjull  Caufe,  and 
although  the  War  is  begun  by  a  folemn  Man- 
ner ;  yet  all  Ads  that  have  their  rife  from 
thence,  are  unjuft  by  internal  Injuftice,  fothat 
they  who  knowingly  do  perfift  in  fighting, 

*  yet  ought  they  not  always  to  be  (lain,  ac-  *Gnt.A  Jure 
cording  to  that  of  Seneca  \  Cruel  are  they,  fays  Belli  ac  Pads, 
he,  -f-  that  have  Caufe  of  Punifhment ,  but  have  3-  c-  lo-  3- 
no  meafure.  For  he  that  in  punilhing  goes  ^  2' 
further  than  is  meet,  is  the  fecond  Author  of cap'  +' 

Injury  ;  and  the  principal  Reafon  why  Mercy 
is  often  fhewed,  is,  for  that  Soldiers  of  For¬ 
tune  offend  not  out  of  any  Hatred  or  Crueltv 
but  out  of  Duty.  3 

XVIII.  Again,  Generals  in  the  Meafure  of 
killing,  look  commonly  no  further  than  the 
Deftrudion  of  thofe  who  by  force  of  Arms 
oppofe  them  ;  and  though  Ships  or  Cities  are 
taken  by  A  (fault,  the  which  by  the  Laws  of 
War,  fubjeds  every  individual  to  the  Mercy 
Of  the  Conqueror,  yet  Children,  Women, 

'~r> 
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„  old  Men,  Priefts,  Scholars,  and  Hulband- 
men  are  to  be  fpared ;  the  firlt  by  the  Law 
In  Vita  Ca-  of  Nature,  according  to  that  of  Camillas :  We 
milli.  Liv.  lib.  have  Arms ,  fays  he,  not  againft  that  Age  which 
1,  £5  5.  even  in  taking  Cities  is  fpared ,  but  againft  arm¬ 
ed  Man  :  And  this  is  the  Law  of  Arms 
amongft  good  Men  *,  by  which  we  are  to  note, 
that  by  the  Words  good  Men ,  as  is  obferved, 
Grotius,  lib.  we  mean  the  Law  of  Nature,  for  ftricStly  by 
the  Law  of  Arms,  the  Slayers  of  them  are 
without  Punifhment. 


j 


TO  .  •  A.  I 


3*  cap.  1  1 . 

%/  A 

whoobferves, 
that  many 

Pretences  may  be  found  out  againft  Men  of  mature  Age,  but  againft 
Infants,  Calumny  itfelf  can  find  nothing  to  fay,  as  being  clearly  In¬ 
nocents. 

Now  that  which  hath  always  place  in  Chil¬ 
dren  that  have  not  attained  the  ufe  of  Reafon, 
for  the  moll  part  prevails  with  Women  ;  that 
is,  unlefs  they  have  committed  fomething 
peculiarly  to  be  avenged,  or  do  ufurp  manly 
fared,  in  Vi-  Offices,  as  flinging  of  Stones  from  the  Walls, 
ta  Maximin.  pouring  down  burning  Pitch,  Brimftone,  and 
the  like  bituminous  Stuff,  firing  of  Guns, 
•and  the  like  ;  for  it  is  a  Sex  that  hath  nothing: 
to  do  with  the  Sword,  that  are  capable  of 
that  Clemency. 

The  like  for  Old  Men,  who,  Papinius  ob- 
ferves,  are  not  to  be  (lain ;  fo  for  Minifters 
1  fM  -ft  ’of  lac  red  things,  even  barbarous  Nations  have 
had  them  in  Reverence  and  Prefervation  ;  as 
the  Philiftines ,  Enemies  of  the  Jews,  did  to 
the  College  of  Prophets ,  to  whom  they  did  no 
Harm:  And  with  thole  Priefts  are  juftly 
•equalled  in  this  Refpeft,  they  that  have  cho- 
fen  a  like  kind  of  Life,  as  Monks  and  Peni¬ 
tents,  whom  therefore  as  well  as  Priefts,  the 
Camus  following  in  natural  Equity  will  have 

fpared  : 


Papin,  mills 


’Olabalis  ar¬ 


ret, 
hi  0. 


1  Sam.  x.  5 
and  i  Sam. 


vXiX.  l8. 
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fpared  :  To  thefe  are  deservedly  added  thofe^  A/V/.  58* 
that  give  themfelves.  to  the  ftudy  of  good 
Learning  and  Sciences  uieful  to  Mankind, 
be  it  in  Univerftties ,  or  other  publick  Schools 
or  Colleges .  But  yet  if  any  of  thefe  be  taken 
in  actual  Service,  they  then  may  receive  the 
common  Fate  of  ethers.  So  our  King  Rich¬ 
ard  the  Firft,  having  taken  the  Martial  Bifhop 
of  Beauvais  Prifoner,  received  a  Letter  from 
the  Pope ,  that  he  fhould  no  longer  detain  in 
Cuftody  his  dear  Son  *,  the  King  fent  the  Pope 
back  the  Armour  wherein  he  was  taken,  with 
the  Words  of  Jacob's  Sons  to  their  Father, 

See  whether  or  no  this  be  the  Coat  of  thy  Son . 

To  thefe  are  added  Tradefmen,  fo  likewife  heg.execut.C . 
Merchants,  wrhich  is  not  only  to  be  under-  1ua:  res 
flood  of  them  that  flay  for  a  time  in  the  Ene¬ 
my’s  Quarters,  but  of  perpetual  Subjects ; 
for  their  Life  hath  nothing  to  do  with  Arms, 
and  under  that  Name  are  alfo  contained  other  Trin.  21  E.  1. 
Workmen  and  Artificers,  w’hofe  Gain  loves  Rot.  127. 
not  War  but  Peace, 

Again,  Captives,  and  thofe  that  yield,  are 
not  to  be  flain,  for  to  fpare  fuch  is  a  Com¬ 
mand  of  Goodnefs  and  Equity,  fays  Seneca 
however  it  may  fo  come  to  pals,  that  though  DcBemfic .  5. 
the.  military  Power  may  exempt  a  Prifoner  of™?-  lS* 
War  from  the  Execution  of  the  Svrord,  yet 
it  may  be  out  of  their  Power  to  exempt  or 
difeharge  a  Delinquent  or  Traitor  from  the 
Execution  of  the  Magiftrate,  as  if  the  Fleet 
were  prepared,  and  the  War  principally  be¬ 
gun  for  the  Suppreflion  of  fuch-,  and  the  Rca- 
fpn  of  this  is,  if  it  fhould  be  in  the  Power 
of  one  Soldier,  who  takes  a  Traitor  Prifoner 
upon  Rich  Terms,  it  would  pari  ratlone  be  in 
flie  Power  of  all  to  pardon  j  not  that  the  Ar- 

T  3  tide 
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Liber tinum  in-  tide  hath  no  effe#,  for  the  Traitor  is  by  that 
^--7- freed  from  the  immediate  Execution  of  the 
fervitutem*  Sword  :  Sure  it  is,  that  if  the  yielding  be  in 
Tortefcue,  aperto  pr^lio,  methinks  abfolute  Pardon  is 
cap.  45.  implicitly  in  the  Contra# :  However  this  is 
undeniable,  that  haying  yielded  himfelf  Pri- 
foner  of  War,  if  he  efcape,  he  forever  lofes 
the  Benefit  of  the  Promife.  Nor  are  Hoftages 
to  be  deftroyed,  according  to  that  of  Scipio , 
Ltv.  lib.  28.  who  faid :  He  would  not  Jhew  his  Difpleafure 
fakh  7™/  on  ^armlefs  Hoftages ,  but  upon  thofe  that  had 
in  Nicetas!”  rev°lted ;  and  that  he  would  not  take  Revenge 
of  the  unarmed^  but  of  the  armed  Enemy.  3Tis 
very  true  by  the  Law  of  Arms,  if  the  Con¬ 
tra#  be  broke  for  which  they  became  Hofta- 
Grot.  Lb.  3.  ges^  they  may  be  (lain,  that  is,  the  Slayer  is 
cap.  1 1 .  without  Punifhment :  But  yet  fome  conceive 
the  Slayer  is  not  without  Sin,  for  that  no  fuch 
Contra#  can  take  away  any  Man’s  Life  ;  that 
is,  I  fuppofe,  an  Innocent’s  Life ;  but  with¬ 
out  Controverfy,  if  thofe  that  become  Hofta¬ 
ges  be,  or  were  before,  in  the  number  of 
grievous  Delinquents,  or  if  afterwards  he 
hath  broken  his  Faith  given  by  him  in  a  great 
Matter,  the  Punifhment  of  fuch  may  be  free 
from  Injury. 

XIX.  Where  Offences  are  of  that  nature 
as  they  may  feem  worthy  of  Death,  as  Mu¬ 
tiny,  and  the  like,  &c.  it  will  be  a  Point  of 
Mercy,  becaufe  of  the  multitude  of  them,  to 
remit  extreme  Right,  according  to  that  of 
2  de  Ira  cap.  Seneca  :  ’The  Severity  of  a  General  fhews  it f elf 
1  °  cquid  againji  Particulars ,  but  Pardon  is  neceffary 

multi  spec  c  at  ur  J  ’  .  .  .  ry_.  d)  J 

mult u.m  eft.  when  the  whole  Army  is  revolting  :  What  takes 

Magis  moncn-  away  Anger  from  a  wife  Man  ?  the  multitude 

do  quam  mi -  0f  Tranfgrejfors .  Hence  it  was,  that  calling 

nanao3  fi c  emm  ftr 
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of  *  Lots  was  introduced,  that  too  many  agendum  eft 
might  not  be  fubjected  to  punifhment.  Tnffat 

tium ,  fever  it  as  autem  excrcenda  eft  in  peccata  paucorum .  Vide  Gailium 
de  Pace  publ.  lib.  ii.  cap.  9,  36. 

*  Vide  Grot.  lib.  3.  cap.  11.  §.  17. 


However,  all  Nations  have  generally  made 
it  a  Handing  Rule  in  the  Punifliment  of  Mu-  f  Visior.  de 
tineers,  as  near  as  poflible  to  hunt  out  the  7ure 'ffdlu 7U 
Authors,  and  make  them  Examples  f.  1  z* 

And  therefore  by  the  14th  Article.  If  Artie,  14. 
when  AftioJiy  or  any  Service  jhall  be  commandedy 
any  Perfon  Jhall  prefume  to  delay  or  difeourage 
the  faid  Action  gv  Service ,  upon  pretence  of  Ar¬ 
rears  of  IV ages y  or  upon  any  pretence  whatJ'oevery 
he  fhall  fuffer  Deathy  or  fuch  other  Punifhmcnty 
as  from  the  Nature  and  Degree  of  the  Offence  a 
Court  Martial  fhall  deem  him  to  defer v e ;  and 
indeed  the  fame  ought  to  be  without  Mercy,  by 
how  much  the  more  they  may  raife  a  Mutiny 
at  a  time  when  there  is  nothing  expefted  but 
an  Aftion,  and  the  fhewing  the  moft  obfequi- 
ous  Duty  that  poffibly  may  be  ;  the  Breach  of 
which  may  occafion  the  Damage  of  the  whole 
Fleet,  and  being  of  fuch  dangerous  Confe- 
quence,  ought  to  be  feverely  punifhed.  Gufta- 
vus  Adolphus y  upon  his  firtl  entrance  into  Ger * 
many,  perceiving  how  that  many  Women  fol¬ 
lowed  his  Soldiers,  fome  being  their  Wives, 
and  fome  wanting  nothing  to  make  them  fa 
but  Marriage,  yet  moft  palling  for  their  Lan- 
dreffes  (though  commonly  defiling  more  than 
they  waih)  the  King  coming  to  a  great  River, 
after  his  Men  and  the  Waggons  were  pafled 
over,  caufed  the  Bridge  to  be  broken  down, 
hoping  fo  to  be  rid  of  thefe  feminine  Impe¬ 
diments  ;  but  they  on  a  hidden  lift  up  a 
panick  Shriek  which  pierced  the  Skies,  and  * 
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the  Soldiers  Hearts  on  the  other  fide  of  the 
River,  who  inftantly  fell  into  Mutiny,  vow¬ 
ing  not  to  ftir  a  Foot  further  except  with 
^ag§age>  and  that  the  Women  might  be 
fetched  over,  which  was  done  accordingly; 
foi  the  King  finding  this  ill  Humour  lb  crene- 
rally  difperfed  in  his  Men,  that  it  was  dange¬ 
rous  to  purge  it  all  at  once,  fmiled  out  his 
Anger  tor  the  prefent,  and  permitted  what 
he  could  not  amend.  So  likewife,  If  any  Per¬ 
fon  Jhall  endeavour  to  make  any  mutinous  Affem- 
bly  upon  any  Pretence  whatfoever ,  he  Jhall  fuff er 
Heath:  And  if  any  Perfon  Jhall  utter  any  Words 
of  Sedition  or  Mutiny,  he  Jhall  fuffer  Death,  or 
fuch  other  Punifhment  as  a  Court  Martial  Jhall 
deem  him  to  deferve :  And  if  any  Officer,  Mari¬ 
ner,  or  Soldier,  jhall  behave  himfelf  with  Con¬ 
tempt  to  his  fuperior  Officer,  fuch  fuperior  Offi¬ 
cer,  being  in  the  Execution  of  his  Office ,  he  Jhall 
be  punffied  according  to  the  Nature  of  his  Of- 
fencer  by  the  Judgment  of  a  Court  Martial. 

Ij \  Perfon  ffiall  conceal  any  traiterous  or 

mutinous  Prathce  or  Defign,  he  Jhall  fuffer 
Death,  or  fuch  other  Punifhment  as  a  Court 
Mai  tied  Jhall  think  fit  •,  and  if  any  Perfon  Jhall 
com  eal  any  traiterous  or  mutinous  Words  fpoken 
by  any ,  to  the  Prejudice  of  his  Majefiy’s  Govern¬ 
ment,  t,  or  any  Words,  PraAice,  or  Defign,  tend¬ 
ing  to  the  Hindrance  of  the  Service ,  and  ffiall 
not  forthwith  reveal  the  fame  to  the  commanding 
Officer,  or  being  prefent  at  any  Mutiny  or  Sedi¬ 
tion,  Jloall  not  uje  his  utmefl  Endeavours  to  fup- 
prefs  the  fame,  be  Jhall  be  puniffied  as  a  Court 
Martial  ffiall  think  he  deferves.  And  whereas 
in  any  of  the  Offences  committed  againft  any 
tne  Articles  for  the  Government  of  any  of 
fiij  Majefty  s  Ships  of  War,  within  the  narrow 

Seas, 
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Seas,  wherein  the  Pains  of  Death  are  to  be  in- 
flifted,  Execution  of  fuch  Sentence  ought  not 
to  be  made  without  leave  of  the  Lord  Admi¬ 
ral  \  this  of  Mutiny  is  totally  excepted,  for  fuch 
may  be  executed  immediately. 

XX.  It  is  not  lawful  for  Princes  or  States 
to.  make  of  their  Enemies  Traitors,  or  caufe  Grotius ,  /.  3. 
them  to  defert  the  Service  of  their  Prince,  or c%  *•  §• 
to  bring  over  their  Ships,  Ordinance,  Frovi- 
fions,  or  Arms  •,  for  as  ’tis  not  lawful  for  any 
Subjedl  to  do  the  fame,  fo  neither  to  tempt 
him  *,  for  he  that  gives  a  Caufe  of  finning  to 
another,  fins  alio  himfelf ;  but  if  a  Man  will 
voluntarily,  without  any  other  Impulfe  than 
his  own,  bring  over  the  Ships  or  Armies,  or 
defert  the  Service  of  his  Prince  to  ferve  ano¬ 
ther,  this,  though  a  Fault  in  the  Deferter,  is 
not  in  the  Receiver  :  We  receive  a  Fugitive  by  *  Leg.  Tranf- 
the  Lavs  of  War ,  (faith  *  Celfus )  that  is ,  it  isfug •  dc  acqu. 
720 1  againjl  the  Law  of  War  to  admit  him ,  who  rer“mfom-P°- 
having  deferted  his  Prince's  part ,  elected  his  ic‘gff 
Enemy's  \  nor  are  fuch  to  be  rendered,  except  3+.  Menander 
it  fhall  be  agreed,  as  in  the  Peace  of  -f  Lewis  Protestor  idem 
the  Eleventh.  However  fuch  fort  of  Game-  nospf°fetA  . 
fters,  if  caught,  are  to  befeverely  punched  j  L  '  ‘JW!T 
and  therefore  it  is  provided,  That  if  any  Sea -  Artie.  16. 
Captain ,  Officer ,  or  Seaman ,  frail  betray  his 
Trufi,  or  turn  to  the  Enemy ,  Pirate ,  or  Rebels 
or  run  away  with  their  Ship  or  Ordinance,  Am¬ 
munition ,  or  Provifion ,  to  the  weakening  of  the 
Service ,  or  yield  the  fame  up  to  the  Enemy ,  Pi¬ 
rate  or  Rebel ,  they  fhall  be  punifhed  with  P)eath  ; 
fo  likewife.  If  any  defert  the  Service  or  the  Em-  Artie.  17. 
phyment  which  they  are  in  on  Ship-board ,  or 
fhall  run  away ,  or  entice  any  other  fo  to  do,  they 
are  fubjecl  to  the  like  pain  of  Death.  And  by 
the  Law  of  Nations,  fuch  Deferters  that  run 
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Tenul.Apol.  away  from  their  Colours  or  Fleet  before 

V.'JTt in  Peace  Proclaimed  and  concluded,  allPerfons 
reos  majejiatis  or  that  1  nnce  rrom  whom  they  fled,  have  a 

&  puhl/ccs  Right  indulged  to  them  to  execute  publick 
bcjftes  omnis  Revenge. 

homo  miles, 

fide  Grot.  lib.  i.  cap.  5.  Hetlty.  Rep.  233.  7  H.  7.  cap.  j.  3  H.  8. 
cap.  5.  Hutt.  134.  r  0 

XZi!'adLl\  ?XL  BX  the  Laws  of  Nations,  Spies  may 
Corf.  JcSicar.  fent  t0  v^w  and  Purvey  the  Enemy’s  Force, 
pun.  fleet,  Station,  and  make  difcovery  of  what- 

foever  may  give  Advantage  to  the  Perfons 
fending,  as  is  mentioned  above ;  but  beino- 
deprehended  they  are  put  to  Death;  and 
Artie.  therefoi  e  all  Perfons  in  the  nature  of  Spies , 
bringing  or  delivering  any  f educing  Letters  or 
Me ff ages  from  any  Fnemy  or  Rebels  or  endea¬ 
vouring  to  corrupt  my  Captain ,  Officer,  Mari- 
ner,  or  other  in  the  Fleet ,  to  betray  his  Frufi, 
ffiall  be  punifhed  with  Death ,  or  fuch  other 
Pun  foment  as  the  Court  Martial  fhall  impofe. 

XXII.  Soldiers  and  Mariners  owe  all  Re- 
fpe<51:  and  Duty  to  their  Superior  Officers ;  and 
therefore  when  they  are  in  Anger  they  ought 
to  avoid  them  ;  but  above  all  not  to  quarrel 
with,  or  give  them  any  provoking  Language : 
And  therefore  by  the  Law  of  Arms,  a  Soldier 
who  hath  refilled  his  Captain,  willing  to  chaf- 
tife  him,  if  he  hath  laid  hold  on  his° Rod,  is 
cafhiered,  if  he  purpofely  break  it,  or  laid 
'*  Leg .  milit .  violent  Hands  upon  his  Captain,  he  dies  ^  r 
D.  de  re  mi  lit.  And  by  the  Laws  of  England,  if  any  Officer , 

ffdrFl'.  k’  Marinerp  Soldier,  or  other  Perfon  in  the  Fleet , 
Artie.  22.  5 '  flail  Jlrike  any  of  bis  fuperior  Officers,  or  draw , 
or  offer  to  draw,  or  lift  up  any  Weapon  againjl 
him,  being  in  the  Execution  of  his  Office,  on  any 
Pretence  whatfoever,  he  flail  fuffer  Death ;  and 

If 
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if  any  Officer ,  &c .  fhall  prefume  to  quarrel  with 
any  of  his  fuperior  Officers ,  /»  the  Execu¬ 
tion  of  his  Office ,  7^//  difobey  any  lawful 

Command  of  any  of  his  fuperior  Officers ,  he  fhall 
fuffier  Death ,  or  fuch  other  Punifhment ,  iw  JhaU% 
according  to  the  Nature  and  Degree  of  his  Of¬ 
fence ,  ^  infilled  upon  him  by  the  Sentence  of  a 
Court  Martial 

XXIII.  And  though  Mariners  and  Soldiers 
may  have  juft  caufe  of  Complaint,  as  that 
their  Victuals  or  Provifions  are  not  good,  yet 
mull  they  not  mutiny  or  rebel,  whereby  to 
diftradt  or  confound  the  whole  Crew,  but  muft 
make  a  civil  and  humble  Add  refs  to  their 
Commander,  that  the  fame  may  be  amended  ; 
and  if  the  Cafe  be  fuch,  that  the  Commander  Bacon's  Max- 
cannot  redrefs  the  fame,  by  going  to  Port  to  im ,/*/.  17. 
fupply  the  Exigencies,  without  Detriment  of  PrMletium 

the  Fleet,  (as  if  ready  to  engage,  or  the  like)  ZllJZ' 
they  muft,  like  Men  and  Soldiers,  bear  with  cantm 
the  Extremity,  confidering  that  ’tis  better  that 
fome  Men  fhould  perifh,  nay  the  whole  Crew 
in  one  Ship,  than  the  whole  Fleet  *,  nay, 
perhaps  the  whole  Kingdom  be  deftroyed  : 

And  therefore,  if  any  P  erf  on  in  the  Fleet  fhall  Artie.  21. 
find  Caufe  of  Complaint  of  the  unwholefomenefs 
of  the  Vi  finals,  or  upon  other  juft  Ground ,  he 
fhall  quietly  make  the  fame  known  to  his  Superior 
or  Captain ,  or  Commander  in  Chief \  as  the  Oc- 
cafion  may  defer ve,  that  fuch  prefent  Remedy  may 
be  had  as  the  Matter  may  require  ;  and  the  faid 
Superior ,  (ftc.  fhall ,  as  far  as  he  is  able ,  caufe 
the  fame  to  be  prefently  remedied  \  and  no  Perjon 
upon  any  fuch  or  other  Pretence ,  ft: all  attempt 
to  ftir  up  any  Difiurbance ,  upon  pain  of  fuch 
P  uni  foment  as  a  Court  Martial  fhall  think  fit  to 
inflict ,  according  to  the  Degree  of  the  Offence. 

XXIV.  And 
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Artie*  24*  XXIY.  And  the  Law  doth  provide,  that 
there  Jhall  be  no  wajteful  Expence  of  any  Pow¬ 
der ,  Shot,  Ammunition ,  or  other  Stores  in  the 
Fleet )  nor  any  Embezzlement  thereof  but  the 
Stores  and  Provifions  Jhall  be  carefully  preferved^ 
upon  pain  offucb  Punijhment  to  be  infixed  upon 
t he  Offenders ,  Abettor sy  Buyers  and  Receivers  (be¬ 
ing  Per  fans  fubjett  to  Naval  Difcipline)  as  Jhall 
be  by -  a  Court  Martial  found  juft  in  that  behalf 
In  Fights,  and  when  great  Fleets  are  out,  there 
are  generally  InftruCtions  appointed  for  all 
Mafters ,  Pilots ,  Ketches ,  Hoyes,  and  Smacks , 
who  are  to  attend  the  Fleet,  and  to  give 
them  notice  of  the  Roads,  Coafts,  Sands, 
Rocks,  and  the  like  ;  and  they  have  particu¬ 
lar  Stations  allotted  them,  and  Orders  given, 
that  if  they  fhall  find  lefs  Water  than  fuch  a 
proportion,  they  then  give  a  Signal  as  they 
are  directed  to  give,  and  continue  their 
Signal  till  they  are  anfwered  from  the  Capital 
Ships. 

But  in  time  of  Fight  they  generally  lay 
away  their  head  from  the  Fleet,  and  keep 
their  lead  •,  and  if  they  meet  with  fuch  a  Pro¬ 
portion  of  Water  as  is  within  their  Directions, 
they  are  to  give  iuch  Signal  as  they  receive 
Orders  for,  and  (land  oft  from  the  danger. 

Artie.  25.  Every  Perfon  in  the  Fleets  who  fhall  unlawfully 
burn  or  fet  Fire  to  any  Magazine  or  Store  of 
Powder,  or  Ship ,  Boat ,  Ketch ,  Hoy  or  Vejfel , 
or  Jackie  or  Furniture  thereunto  belonging ,  not 
then  appertaining  to  an  Enemy ,  Pirate ,  or  Rebels 
Jhall  fufter  Death . 

XXV.  There  are  other  Faults  often  com¬ 
mitted  by  the  Crew,  the  which  the  Law  does 
punifh.  If  any  Perfon  in  the  Fleet  Jhall  quar¬ 
rel  or  fight  with  any  other  Perfon  in  the  Fleet , 


Artie.  23. 
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or  ufe  reproachful  or  provoking  Speeches  or  Gef- 
lures,  tending  to  make  any  Quarrel  or  Diftur - 
lance ,  he  Jhall  fuffer  fuch  Punifhment  as  the 
Offence  Jhall  deferve ,  and  a  Court  Martial  Jhall 

impofe .  ^  . 

All  Murders  committed  hy  any  Perfon  in  the  Jr  tic.  i%. 

Fleet,  Jhall  be  punijhed  with  Death. 

'  If  any  Perfon  in  the  Fleet  Jhall  commit  the  Artie.  29. 
unnatural  and  detejlable  Sin  of  Buggery  or  Sodo¬ 
my  with  Man  or  Beajl ,  he  Jhall  be  punijhed  with 
Death. 

All  Robbery  committed  by  any  Perfon  in  the  Artie.  30. 
Fleet ,  Jhall  be  punijhed  with  Death,  or  other - 
■wife,  as  a  Court  Martial,  upon  Con/ideration  of 
Circumftances,  Jhall  find  meet.  And  when  any 
Perfons  have  committed  any  of  the  Offences 
particularly  mentioned  in  the  Statute  of 
22  Geo.  2.  c.  33,  or  any  others,  and  for  the 
which  they  {hall  be  committed. 

No  Provoft-Martial  belonging  to  the  Fleet,  Artie.  32 
Jhall  ref  ufe  to  apprehend  any  Criminal,  whom 
he  Jhall  be  authorized  by  legal  JVarrant  to  ap¬ 
prehend,  or  to  receive  or  keep  any  Prifoner  com¬ 
mitted  to  his  Charge,  or  wilfully  fuffer  him  to 
efcape,  being  once  in  his  Cufiody,  or  difmifs  him 
without  lawful  Order,  upon  pain  of  fuch  Punijh - 
ment  as  a  Court  Martial  Jhall  deem  him  to  de¬ 
ferve  \  and  all  Captains ,  Officers,  and  others  in 
the  Fleet,  Jhall  do  their  endeavour  to  detect,  ap¬ 
prehend,  and  bring  to  Punijh  ment  all  Offenders , 
and  Jhall  affjl  the  Officers  appointed  for  that 
Purpofe  therein,  upon  pain  of  being  proceeded 
againft,  and  punifloed  by  a  Court  Martial,  ac¬ 
cording  to  the  Nature  and  Degree  of  the  Offence . 

Every  Perfon  being  in  actual  Service  and  full  Artie.  3 
Pay,  and  part  of  the  Crew  in  or  belonging  to 
apy  of  His  Majefiy  s  Ships  or  Veffels  cf  JVar, 

who 
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who  fh all  he  guilty  of  Mutiny,  Defertion  or  Dif- 
obedience  to.  any  lawful  Command ,  in  any  Part 
cf  His  Majefty's  Dominions  on  Shore,  when  in 
attual  Service  relative  to  the  Fleet,  Jhall  he  liable 
to  be  tried  by  a  Court  Martial,  and  fuffer  the 
like  Punifhment  for  every  fuch  Offence,  as  if  the 
fame  had  been  committed  at  Sea  on  board  any  of 
His  Majefty's  Ships  or  Veffels  of  War. 

Artie.  35.  If  any  P  erf  on,  who  Jhall  be  in  the  attual  Ser¬ 

vice  and  full  Pay  of  his  Majefty's  Ships  and 
Vi effels  of  W ar,  jhall  commit  upon  the  Shore,  in 
any  Place  or  Places  out  of  His  Majefty's  Domi¬ 
nions,  any  of  the  Crimes  punifhable  by  thefe  Ar¬ 
ticles  and  Orders,  the  Perfon  fo  offending  Jhall 
be  liable  to  be  tried  andpunifhed  for  the  fame ,  in 
like  Manner  to  all  Intents  and  Purpofes,  as  if 
the  faid  Crimes  had  been  committed  at  Sea,  on 
board  any  of  His  Majefty's  Ships  or  Veffels  cf 
War . 

Touching  the  Punifliments  that  the  Roman 
Generals  uled  to  their  Soldiers,  when  they 
were  at  a  Court  Martial  found  faulty,  they 
were  commonly  proportioned  according  to 
the  Offence  committted:  Sometimes  they 
were  eafy,  of  which  fort  were  thofe  which  only 
branded  the  Soldier  with  Difgrace ;  others 
were  thofe  that  came  heavy  on  the  Perfon  or 
Ignominiofa  Body.  To  the  firft  belonged  a  fhameful  dif- 
dimijfio.  charging  or  cafhiering  a  Mariner  or  Soldier 
from  the  Army,  and  generally  looked  on  as 
a  matter  of  great  Difgrace,  which  Funifliment 
remains  at  this  day  for  Offences  as  well  in 
England  as  in  moft  parts.  A  fecond  was  by 
Fraudat Jli-  flopping  ot  their  Pay;  fuch  Soldiers  which 
fendu.  Rofin. .  buffered  this  kind  of  mulft,  were  laid  to  be 
\o  ^  -'Eve  diruti ,  for  that  JF.s  illud  diruebatur  in 
ft  urn  >  non  in  Militis  faccuktm ;  the  which  is, 

and 
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and  may  at  this  day  be  inflicted,  efpeciallv 
on  fuch  as  fhall  wilfully  fpoil  their  Arms,  and 
for  the  like  fort  of  Offences.  A  third  was,  a 
Sentence  enjoined  on  a  Soldier  to  refign  up 
his  Spear ;  for  as  thofe  which  had  atchieved 
any  Noble  Aft,  were  for  their  greater  Ho-  Cenjlo  Hajfa  • 
nour  Hafta  pur  a  donati ,  fo  others  for  their  ria • 
greater  Difgrace  were  inforced  to  refign  up 
that  Military  Weapon  of  Honour.  A  fourth 
fort  of  Punifliment  was,  that  the  whole  Co¬ 
hort  ,  which  had  loft  their  Banners  or  Standards , 
either  in  the  Fields  or  at  Sea,  were  inforced 
to  eat  nothing  but  Barley-bread,  being  de¬ 
prived  of  their  allowance  in  Wheat,  and  every 
Centurion  in  that  Cohort  had  his  Soldier’s  Belt 
or  Girdle  taken  from  him,  which  was  no  lefs 
Difgrace  among  them,  than  the  degrading 
(among  us)  one  of  the  Order  of  the  Garter  : 

For  petty  Faults  they  generally  made  them 
(land  bare-footed  before  the  General's  Pavi -  Goodwin.  An- 
lion ,  with  long  Poles  of  Ten  Foot  in  length  *iq-  Rom.  fol. 
in  their  Hands,  and  fometimes  in  the  fight  of  127- 
the  other  Soldiers  to  walk  up  and  down  with 
Turf,  on  their  Necks,  and  fometimes  carry¬ 
ing  a  Beam  like  a  Fork  upon  their  Shoulders 
round  the  Town.  The  lait  of  their  Punifh- 
ments  was,  the  opening  of  a  Vein,  or  letting 
them  Blood  in  one  of  their  Arms,  which  gene- 
rally  was  inflifted  on  them  who  were  too  hot 
and  bold. 

The  great  Judgments  were,  to  be  beaten 
with  Rods,  which  was  generally  inflifted  on 
thofe  who  had  not  difcharged  their  Office,  in 
the  fending  about  that  Table  called  T ejjera , 
wherein  the  Watch- word  was  written,  or  thofe 
who  had  ftolen  any  thing  from  the  Camp,  or 
that  had  fo;fiaken  to  keep  Watch,  or  thofe 

that 
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that  had  borne  any  falfe  Witnefs  againft  their 
Fellows,  or  had  abufed  their  Bodies  by  Wo¬ 
men,  or  thofe  that  had  been  punifhed  thrice 
Lip/,  de  mint,  for  the  fame  Fault,  fometimes  they  were  fold 
Rom.  hb. 5.  for  Bond-Haves,  beheaded  and  hanged.  But 
“  1  '  the  laft,  which  was  in  their  Mutinies,  the 

Puniffiment  fell  either  to  Lots,  as  the  Tenth, 
Twentieth,  and  fometimes  the  Flundreth 
Man,  who  were  punifhed  with  Cudgelling  •, 
and  with  thefe  Punilhments  thofe  in  England 
have  a  very  near  affinity,  as  cleanfing  the 
Ship,  lofing  Pay,  ducking  in  the  Water,  bea¬ 
ten  at  the  Capfon’s-head,  hoifled  up  the  main 
Yard  end  with  a  Shovel  at  their  Back,  hanged, 
and  foot  to  Death,  and  the  like. 

See  ii  Gee.  2.  XXVI.  The  Admiral  may  giant  Commif- 
<r‘  3V  fions  to  inferior  Vice-Admirals  or  Commanders 
in  Chief  of  any  Squadron  of  Ships,  to  a Ife ru¬ 
ble  Court-Martials ,  confiding  of  Commanders 
and  Captains ,  for  the  Trial  and  Execution 
of  any  of  the  Offences  or  Mifdemeanors 
37  H.  6./0I.  which  ffiall  be  committed  at  Sea ;  but  if  one 
4,  5.  be  attainted  before  them,  the  fame  works  no 

corruption  of  Blood  or  forfeiture  of  Lands ; 
nor  can  they  try  any  Perfon  that  is  not  in 
aftual  Service  and  Pay  in  His  Majejly’s  Fleet 
and  Ships  of  War.  But  in  no  cafe  where 
there  is  Sentence  of  Death,  can  the  Execu¬ 
tion  of  the  fame  be  without  leave  of  the  Lord 
Admiral,  if  the  fame  be  committed  within  the 
narrow  Seas  :  Yet  this  does  nqt  extend  to  Mu¬ 
tiny,  for  there  in  that  cafe  the  Party  may  be 
executed  prefently. 

All  Offences  committed  in  any  Voyage  be¬ 
yond  the  narrow  Seas,  where  Sentence  of 
Death  (hall  be  given  upon  any  of  the  afore- 
faid  Offences,  Execution  cannot  be  awarded 

nor 
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nor  done,  but  by  the  Order  of  the  Com¬ 
mander  in  Chief  of  that  Fleet  or  Squadron, 
wherein  Sentence  of  Death  was  palfed. 

XXVII.  The  Judge-Advocate,  or  his  De¬ 
puty,  hath  Power  given  by  the  words  of  the 
Statute ,  to  administer  an  Oath,  in  order  to 
the  Examination  or  Trial  of  any  of  the  Of¬ 
fences  mentioned  in  the  Statute  of  22  Geo ,  2.  ' 

c .  33.  and  in  his  Abfence  the  Court  Martial 
hath  Power  to  appoint  any  other  Perfon  to 
adminifter  an  Oath  to  the  fame  purpofe.  This 
Statute  enlarges  not  the  Power  and  Jurisdic¬ 
tion  of  the  Admiral ,  any  further  than  only  to 
the  above-mentioned  Offences,  in  any  cafe 
whatfoever,  but  leaves  his  Authority  as  it 
was  before  the  making  of  this  Statute.  Nor 
does  it  give  the  Admiral  any  other  or  further 
Power  to  enquire  and  punifh  any  of  the  above- 
mentioned  Offences,  unlefs  the  fame  be  done 
upon  the  main  Sea,  or  in  Ships  or  Veffels  be¬ 
ing  and  hovering  in  the  main  Stream  of  great 
Rivers,  only  beneath  the  Bridges  of  the  fame 
Rivers  nigh  to  the  Seas,  within  the  Jurisdic¬ 
tion  of  the  Admiralty ,  and  in  no  other  place  15  R.  2. 
whatfoever.  3. 

XXVIII.  As  Soldiers  and  Mariners  for  the  Stat.^EUz. 
Honour  and  Safety  of  the  Realm,  do  daily  caP* 
expofe  their  lives  and  limbs,  lo  the  Realm  ^ 3  * 
hath  likewife  provided  for  them,  in  cafe  they  3,^  '1  h7, 
Survive,  and  fhould  prove  difabled  or  unfit  A.  c.  6.wherel 
for  Service,  a  reafonable  and  comfortable  Provifion 
Maintenance  to  keep  them;  the  which  the  nl*le, for 

unices  of  the  1  eace  ha  ve  power  yearly  in  and  Orphans, 
their  Rafter  Sejfions  to  raife  by  wav  of  a  Tax, 
for  a  weekly  relief  of  maimed  Soldiers  and 
Mariners. 

The  maimed  Soldier  or  Mariner  muft  re¬ 
pair  to  the  Treafurcr  of  the  County  where  he 

Vol.  I.  U  was 
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was  prefled,  if  he  be  able  to  travel ;  if  he 
be  not,  then  to  the  T reafurer  of  the  County 
where  he  was  born,  or  where  he  laft  dwelt 
by  the  fpace  of  three  Years  *,  but  if  he  prove 
unable  to  travel,  then  to  the  Treafurer  of  the 
County  where  he  lands. 

He  muft  have  a  Certificate  under  the  chief 
Commander,  or  of  his  Captain,  containing 
the  Particulars  of  his  Hurt  and  Services. 

The  Allowance  to  one  not  having  been  an 
Officer,  is  not  to  exceed  Ten  Pounds  per 
Annum  *, 


Under  a  Lieutenant 

•r  v  r 

A  Lieutenant 


nant  —  15  V 

—  —  20) 


Till  the  Mariner  arrives  at  his  proper  *frea~ 
furer ,  they  are  to  be  relieved  from  Treafurer 
to  T reafurer  *,  and  when  they  are  provided 
for,  if  any  of  them  ffiall  go  a  begging  or 
counterfeit  Certificates,  they  ffiall  fuffer  as 
common  Rogues ;  and  lofe  their  Penfions : 
Over  and  above  this  Provifion,  His  Sacred 
Majefty  George  the  Firfi  provided  a  further 
Supplement  for  his  maimed  Mariners  and 
Soldiers  difabled  in  the  Service,  which  is 
iflued  out  at  the  Chefl  at  Chatham ,  and  con- 
ftantly  and  duly  paid  them  j  and  for  his 
Commanders,  Officers,  and  others  that  ferv- 
cd  abroad,  he,  of  his  Royal  Bounty,  hath 
given  to  thofe  that  bear  the  Charadter  of 
War,  and  purchafe  the  fame  by  their  Fide¬ 
lity  and  Valour,  a  pious  Bounty  called  Smart - 
Money ,  over  and  above  their  pay ;  and  laid 
the  Foundation  of  an  Hofpital  at  Chelfea ,  in 
See  St  at.  28  his  Life-time,  which  his  late  Sacred  Majefty 
Geo.  zrc.  1.  George  the  Second  compleated,  and  endow¬ 
ed. 
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ed,  both  for  Beauty  and  Magnificence,  ex¬ 
celling  all  in  Chriftcndom. 

Nor  muft  we  forget  that  noble  Hofpital 
at  Greenwich ,  which  for  a  further  Encourage- 
ment  for  Manners,  maimed  or  worn  out  with  $.  ,0.  8  y  q 
Age,  or  any  other  Infirmity,  in  the  Sea  Ser-  W.  3.'  23. 
Vice,  our  late  moft  glorious  Deliverer  Kina  12  y  «3 
William  the  Third,  was  gracioufly  pleafed  to  l  f 

give  as  a  Royal  Bounty  a  ftately  Palace  at  19.  4 .y«.Y." 
Greenwich  for  an  Hofpital,  which  is  fince  lb  1 2-  s.  i4.  6 
enlarged  as  to  receive  a  thoufand  Seamen,  An- c-  1 3-  s- 
and  When  compleat  will  be  able  to  receive  IO  A,‘- c- 
five  hundred  more;  which  for  Statelinefs and  Vceo'.Lc^St. 
Grandeur,  I  may  venture  to  fay,  will  exceed  2-<--9-  2  Geo. 

any  thing  of  its  Kind  that  Chrifiendom  can  2‘ 7-  36. 

produce.  S.ro.  6  Geo. 

.  2<  f.  2C  5 

jo.  8  Geo.  2.  e.  29.  1 1  Geo.  2.  e.  30.  13  Geo.  2.  c.  4.  S.  it.  Vt5.  t% 
Geo.  2.  c.  31.  20  Geo.  2.  c.  24.  S.  16.  17.  22  Geo.  2.  c.  32.  23  Geo.  2. 

o  I2’  27  2-  1'  7‘  28  ' Gc°-  2-  '•  22-  S.  14.  29  G«.  2.  ,.  29. 

o.  s.  30  Lreo.  2.  c.  26.  o.  9.  3  Gtt?.  3.  f.  16.  ^ 

A  very  laudable  Undertaking  mull  not  be 
omitted,  being  a  generous  and  voluntary 
Subfcription  by  all  the  Officers  of  the  Na¬ 
vy,  allowing  Three-pence  in  the  Pound  to 
be  deduced  out  of  their  Wages  for  the  Main¬ 
tenance  of  the  Widows  and  Orphans  of  fuch 
Commiffion  and  Warrant-Officers,  who  died 
fince  the  30th  of  Auguft  1732,  from  which 
time  it  commences  ;  which  his  late  Majefty 
King  George  II.  was  gracioufly  pleafed  to  en¬ 
courage  by  the  granting  his  Royal  Commil- 
fion,  bearing  Date  the  30th  of  Augujl  1732, 
by  which  a  comfortable  Maintenance  is  fe¬ 
ared  by  the  following  Allowance. 


'WrJevv 


Captain  45  /,  per  Annum. 

Lieutenant  ] 

of  the^  A fffier  J  3° 

Ail  other  IVnr -  i 
rant  Officer s,  j  20 
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The  greateft  afiurance  of  a  Fleet  is  in  the 
prudent  Government  of  the  Admiral ;  the 
greateft  weakening  of  it  is  by  difcontent,  which 
generally  proceeds  from  two  things,  want  of 
good  Victuals  at  Sea,  and  Pay  when  come 
home,  thefe  are  the  poor  Mariners  Aqua  vi¬ 
ta  *,  but  want  of  them  is  fuch  an  Aqua  for tis? 
as  eats  thro’  all  manner  of  Duty  and  Obedi¬ 
ence  :  That  Prince  that  experts  to  be  well 
ferved  and  obeyed,  (efpecially  by  an  Englifh- 
tnan)  muft  take  care  that  he  fuffer  not  a 
greater  Power  in  his  Fleet  than  his  own  •,  this 
Commander  is  Neceffity,  which  breaks  Dif- 
cipline  at  Sea,  and  creates  Difcouragement 
at  Land. 

'vide  Salmuth •  XXIX.  The  Wifdom  of  the  Romans  was 
inP ancir .Leg.  mightily  to  be  commended,  in  giving  of 
rerum  deprad.  cj> riumphs  to  their  Generals  after  their  Return, 
Ca.deLj:-^  which  they  had  various  forts;  but  the 

miicarnajt  greateft  was  when  the  General  rid  in  his  Cha- 
Ub.  5.  riot,  adorned  and  crowned  with  the  Vidtori- 
ous  Laurel,  the  Senators  with  the  beft  of  the 
Romans  meeting  him,  his  Soldiers  (efpecially 
thofe  who  by  their  Valour  had  purchaled  Co¬ 
ronets,  Chains,  and  other  Enfigns  of  reward 
for  their  Condudl  and  Courage)  following 
him :  But  what  alas !  could  thefe  to  the 
more  fober  reprefent  any  other  but  horror, 
fmce  the  Centers  from  whence  the  Lines 
were  drawn,  could  afford  nothing  but  Death, 
Slaughter  and  Defolation  on  thofe  who  had 
the  Souls  and  Faces  of  Men-,  and  if  it  were 
poftible,  that  the  Blood  which  by  their  Com- 
miffions  was  drawn  from  the  fides  of  Man¬ 
kind,  and  for  which  they  made  thofe  Tri¬ 
umphs,  could  have  been  brought  to  Rome,  the 
fame  was  capable  of  making  of  a  Source 
great  as  their  Tiber ;  but  Policy  had  need  of 
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all  its  Stratagems  to  confound  the  Judgment 
of  a  Soldier  by  excelfive  Praifes,  Recom- 
pences  and  Triumphs,  that  fo  the  Opinion 
of  Wounds  and  wooden  Legs  might  raife  in 
him  a  greater  Efteem  of  himfelf,  than  if  he 
had  an  entire  Body.  To  allure  others,  fome- 
thing  alfo  muft  be  found  out  handfomely  to 
cover  wounds  and  affrightments  of  Death ; 
and  without  this  C<efar  in  his  Triumph,  with 
all  his  Garlands  and  Mufick,  would  look  but 
like  a  Viftim  *,  but  what  forrow  of  Heart  is 
it  to  fee  paflionate  Man,  a  Ray  of  Divinity, 
and  the  Joy  of  Angels,  fcourged  thus  with 
his  own  Scorpions  ?  The  cholericknefs  of 
War  (whereby  the  luftful  heat  of  fo  many 
Hearts  is  reduced)  ftirs  up  the  Lees  of  King¬ 
doms  and  States ,  as  a  Tempeft  doth  weeds 
and  (limy  fediment  from  the  bottom  to  the 
top  of  the  Sea,  which  afterwards  driven  to 
the  Shore,  together  with  its  Foam,  there  co¬ 
vers  Pearls  and  precious  Stones:  And  tho* 
the  Cannon  fhould  feem  mad  by  its  continual 
firing,  and  the  Sword  reeking  hot  by  its  dai¬ 
ly  (laughters,  yet  no  good  Man  doubts  but 
they,  even  they,  fhall  weather  out  thofe 
Storms,  and  in  the  midft  of  thofe  mercilefs 
Jnftruments  find  an  inculpata  Tutela,  who  love 
Juftice,  exercife  Charity,  and  put  their  Trull 
in  the  Great  G  ever  nor  of  all  things . 
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CHAP.  XIV*. 

Of  Salutations  by  Ships  of  War,  and 

Merchant  Men. 

I.  Of  Salutations  paid  in  all  Ages  as  an  undoubted 
Mark  of  Sovereignty  of  this  Empire . 

II.  Of  thofe  Seas  where  this  Right  is  to  be.  paid,  to  the 
King  of  England’*  Flag . 

III.  In  what  manner  the  King  of  England  holds  this 
Rights  and  by  whom  to  be  paid. 

IV.  Of  thofe  that  Jh  all  neglett  or  refufeto  do.  the  fame , 
how  p unified  and  dealt  withal. 

V;.  Where  His  Majejly  of  Great  Britain’*  Ships  are 
tajl.rike  their  Flag ,  and  where  not . 

VI.  Of  the  fainting  Ports ,  C (files ,  and  Forts ,  how 
the  fame  is  to  be  done ,  and  on  what,  Ferms . 

VII.  Of  Ships  of  War,  their  faluting  their  Admiral 
and  Commanders  in  Chief. 

VIII.  Of  AmbaJJadors,  Dukes,  Noblemen,  and  others 
Perfons  of  Quality ,  how  to  be  falutcd  coming  aboard 
and  landing . 

IX.  The  Admiral  of  any  Foreign  Flat  ion ,  if  met  with- 

how  to  be  fainted  and  anfwered. 

X*.  Of  the  Men  of  W^av  or  Ships  of  Frade  of  any 
Foreign  Nations ,  faluting  His  Majejly  s  Ships  of 
War ,  how  to  be  anfwered . 

XI.  Of  the  faluting  of  His  Majejly  s  own  Forts  and 
Cajl les ,  and  when  the  Salute  ceafes . 

XII.  Of  the  Objection  that  feems  to  be  made  againjl 
the  NeceJJity  of  fuch  Salutations. 

XIII.  Why  Kingdoms  and  States  attribute  the  EffeEU, 
not  the  caufe  of  Rights,  to  prefcription. 

XIV.  Fhat  Kingdoms  and  Republicks  ought  not  to  bjt 
difordered  for  the  Defeat  of  Right,  in  prefumption9 
and  the  Objection  in  the  XII  §.  anfwered. 

XV.  Fhe  Inconveniency  of  War ,  and  the  Caufes  juf- 
tify  ing  the  fame . 

XVI.  Of  the  Caufes  not  jujl'fable  in  War. 

XVII.  Of  Moderation,  and  the  utility  of  Faith  and 
Peace. 

TT  *s  ev^ent  by  what  hath  been  faid, 
JL  that  the  Britifh  Seas,  before  the  Roman 

Conquefty 
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Conqueli,  ever  belonged  to  the  Me  of  Great 

.  y  i7 .  y  .  ,  *  .  .  , 


which  afterwards  accrued  to  the  Romans  by 
Conqueft,  and  from  them  tranflated  with  its 


Princes  there  were  always  fome  marks  of  So- 
vereignty  paid,  wherein  the  Right  of  the  fame 
was  evinced  and  acknowledged. 

II.  Now  thofe  Seas  in  which  this  Salutation 
or  Duty  of  the  Flag  are  to  be  paid,  are  the 
four  circumjacent  Seas,  in  which  all  Veffels 
whatsoever  are  to  pay  that  Duty,  according 
to  the  Cuftom  of  the  fame,  and  the  ^  J- 
of  King  John,  How:  far  this  Rig 


,  *v;r: 

:ht  is 


Peace 


lg  jo  ion.  now:  rar  tnis  Kignt  is  pay- 
appears  in  the  Fourth  Article  ;n  the 
between  His  Majefty  and  the  $taies-Ge- 

r  J  tt  1  n  ^  J  *  \  r  l 


neral  of  the  United  Provinces ,  in  thefe  words: 

-  ' That  whatever  Ships  or  Veffels  be¬ 

longing  to  the  faid  United  Provinces ,  whether 
Veffels  of  War  or  other,  whether  finite  or  in 
Fleets ,  fhall  meet  in  any  of  the  Seas  from  Cape 
Finifterre  to  the  middle  Point  of  the  Land  Van 

»  xt'  .  «  o7*  T  r  rr  ; 


thofe  Ships  he  Jingle  or  in  great  number ,  if 


fht 


in  the  fame  Manner ,  Rejpett 

as  hath  at  any  Vime,  or  in  any  Place ,  for¬ 
merly  praftifed ,  towards  any  Ships  of  His  Ma- 
jefty  of  Great  Britain,  or  his  Prcdcceffors , 
any  Ships  of  the  States-Generah  or  their  Prc- 
deceffors.  '  * 

III.  Now  His  Majefty  holds  not  this  Salu 

tation  or  Refpeft,  by  virtue  of  the  League  o: 
ri  fr  •#  t  ° 


of 

the 
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the  Article,  but  as  the  fame  is  a  RIGHT 
inherent  to  the  Empire  of  Great  Britain ;  and 
therefore  in  the  firft  part  of  the  Article  it  is 
declared  in  thefe  Words : 

■  'That  the  aforefaid  States  General  of 
.  the  United  Provinces ,  in  due  Acknowledgment 
on  their  Part  of  the  King  of  Great  Britain’s 
RIG  HP  to  have  bis  Flag  refpeSied  in  the 
Seas  hereafter  mentioned ,  fhall  and  do  declare 
and  agree .  — 

,  Now  this  Right  extends  and  fubjedts  all 
Nations  whatfoever  that  fhall  pafs  through 
thofe  Seas,  and  between  thofe  Places,  meeting 
Selden  Mare  with  any  of  His  Majefty’s  Ships  of  War5 

CJailm!lb '  bearinS  his  FiaS’  Jack,  or  Cognizance  of 
*'  3'  Service,  to  ftnke  their  Top-fail,  and  take  in 
their  Flag,  in  acknowledgment  of  His  Majef- 
ty's  Sovereignty  in  thofe  Seas ;  and  if  any  fhall 
refufe  to  do  it,  or  offer  to  refift,  they  may  be 
compelled,  vi,  (A  manu  forti ,  for  His  Alajefty’s 

Hpnopr  is  by  no  means  to  receive  the  leaft 
piminution, 

■  IV-  If  therefore  any  of  His  Majeftfs  Sub¬ 
jects  fhould  be  fo  negligent  or  forgetful  to 
pay  that  Obedience,  when  it  may  be  done 
without  lofs  of  the  Voyage,  they  are  to  be 
feized  on,  and  brought  to  the  Flag,  to  anfwer 
the  Contempt,  or  elfe  the  Commander  may  re¬ 
mit  the  Name  of  the  Ship,  Commander  or 
M after ,  as  alfo  the  Place  from  whence,  and 
the  Port  to  which  fhe  fhall  be  bound,  to  the 
’Admiral-,  however,  before  fhe  is  dilinifled, 
fhe  muft  pay  the  Charge  of  the  Shot  that  her 
Negligence  or  Forgetfulnefs  occafioned,  and 
afterwards  may  be  I  nd  idled  for  the  fame,  and 
fcverely  pgnilhed. 

\ .  In  His  Majefty’s  Seas,  none  of  his  Ships 

War  are  to  ftrike  to  any ;  and  in  no  other 

Part 
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Part  is  any  Ship  of  His  Majefty  to  ftrike  her 
Flag  or  Top-fail  to  any  Foreigner,  unlefs 
fuch  Foreign  Ship  fliall  have  firft  ftruck,  or 
at  the  fame  time  have  ftruck  her  Flag  or  Top- 
fail  to  His  Majefty’s  Ships. 

VI.  But  if  any  of  the  King  of  England’s 
Ships  of  War  fliall  enter  into  the  Harbour  of 
any  Foreign  Prince  or  State,  or  into  the  Road 
within  fliot  of  Cannon  of  fome  Fort  or  Caftle, 
yet  fuch  Refpedt  muft  be  paid,  as  is  ufually' 
there  expected,  and  then  the  Commander  is  to 
fend  afhore  to  inform  himfelf  what  return 
they  will  make  to  his  Salute  and  that  if  he 
hath  received  good  Afiurance,  that  His  Ma- 
jefty’s  Ships  fliall  be  anfwered  Gun  for  Gun, 
the  Port  is  to  be  faluted,  as  is  ufual  •,  but 
without  afiurance  of  being  anfwered  by  an 
equal  number  of  Guns,  the  Port  is  not  to  be 
faluted :  And  yet  in  that  very  refpeft  before 
the  Port  is  to  be  faluted,  the  Captain  ought 
to  inform  himfelf,  how  Flags  (of  the  fame 
quality  with  that  he  carries)  of  other  Princes 
have  been  faluted  there,  the  which  is  peremp¬ 
torily  to  be  infilled  on,  to  be  faluted  with  as 
great  Refpeft  and  Advantage  as  any  Flag  (of 
the  fame  quality  with  the  Captains)  of  any 
other  Prince  hath  been  faluted  in  that  place. 

VII.  A  Captain  of  a  Ship  of  a  fecond  Rate, 
being  neither  Admiral,  Vice-Admiral,  nor 
Rear-Admiral,  at  his  firft  coming  and  falut- 
ing  his  Admiral  or  Commander  in  Chief,  is 
to  give  Eleven  Pieces,  his  Vice-Admiral  Nine, 
and  his  Rear-Admiral  Seven,  and  the  other 
proportionably  lefs  by  two,  according  to  their 
Ranks;  but  the  Commander  or  Captain  of  a 
Ship  is  not  to  falute  his  Admiral  or  Com¬ 
mander  in  Chief,  after  he  had  done  it  once, 

except 
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A  o  A 

except  he  hath  been  abfent  from  the  Flat? 
Two  Months. 

VIII.  When  a  Ship  of  the  fecond  Rate  {hall 
carry  any  Ambafiador,  Duke  or  Nobleman, 
at  his  coming  aboard  he  is  to  give  Eleven 
Pieces,  and  at  his  Landing  Fifteen ;  and  when 
he  fhall  carry  a  Knight,  Lady  or  Gentleman 
of  Quality,  at  their  coming  aboard  he  is  to 
give  Seven,  and  at  their  Landing  Eleven  ;  and 
the  other  Ships  are  to  give  lefs  by  two,  ac¬ 
cording  to  their  Ranks  and  number  of  Ordi- 

-K  r  '  >  f  .  '  '  **■  %  '  S  ‘  *  C  •  r  >  * 

nance. 

IX  When  an  Admiral  of  any  Foreign  Na¬ 
tion  is  met  with,  he  is  to  be  anfwered  with  the 
like  Number  by  all  the  Ships  he  fhall  falute  ^ 
if  a  Vice-Admiral,  the  Admiral  is  to  anfwer 
him  with  twelve  lefs ;  but  the  Vice-Admiral 
and  Rear-Admiral,  and  as  many  of  the  reffr 
as  he  fhall  falute,  fliall  give  him  the  like  Num¬ 
ber  ;  if  a  Rear-Admiral,  then  the  Admiral 
and  Vice-Admiral  to  anfwer  him  with  two 
lefs ;  but  if  he  fhall  falute  the  Rear-Admiral 
or  any  other,  they  are  to  anfwer  him  m  the 
like  Number. 

X.  When  a  Man  of  War  pr  Merchant  Man 
of  another  Nation,  or  of  our  own,  falutes  any 
of  the  King’s  Ships,  he  is  to  be  anfwered  by 
two  lefs. 

A  >  I  n  ,♦  .  -  r  ~ 

XI.  When  any  of  the  Captains  of  his  Ma- 
jefty’s  Ships  fhall  have  occafion  to  falute  any 
of  the  King’s  Caftles,  he  is  to  give  two  Guns 
lefs  than  they  are  dire&ed  to  give  upon  falut- 
ing  their  Admiral  or  Commander  in  Chief, 
as  aforefaid  :  But  this  extends  only  to  time  of 
Peace;  for  if  War  is  begun,  no  Guns  ought 
to  be  fired  in  Salutes,  unlefs  to  the  Ships  or 
Caftles  of  fome  Foreign  Prince  or  State  in 
Amity. 

XII.  Thofe 


/ 


Chap.^IV.  0?  SALUTATIONS.  299 

XII.  Thofe  Duties  or  Obligations  being 
laid  on  Commanders ,  they  con  lift  of  two  parts  j 
the  one  is  that  antient  prefcription,  which  the 
Crown  of  England  claims  by  virtue  of  the  So¬ 
vereignty  of  that  Empire •,  the  other  is  but 
that  Refpedt  which  is  paid  as  vifible  Marks  of 
Honour  and  EJleem,  either  to  Kingdoms  or 
Perfons  publick  or  private,  to  whom  thefe  fe- 
veral  Commands  are  to  be  obferved *,  and  yet 
in  thefe,  which  are  both  innocent  and  harmlefs 
of  themfelves,  we  want  not  thofe,  who  being 
empty  of  all  that  may  be  called  Good,  want 
not  malice  to  ftart  up  words,  Wherefore  fhould 
the  hives  of  Men ,  even  Chriflian  Men,  be  ex - 
pofed  to  Death  and  Slaughter  for  Shadows  (as 
they  call  them)  the  Right  of  Salutation  or 
Compliment  being  no  other  in  their  Opinion. 

XIII.  Admitting  therefore  that  the  Evi¬ 
dence  of  original  Compacts  and  Rights  ftand 
at  fuch  remote  diftances  from  us,  that  they 
are  hardly  difcernable,  and  that  the  principal 
of  Civil  Things,  as  well  as  Natural,  is  fought 
for  in  a  Chaos  or  Confufion  ;  fo  that  the  Evi¬ 
dence  of  antient  Fadts  vejligia  nulla  retrorfum , 
there  being  no  infallible  marks  of  their  pre- 
exiftence  (one  ftep  doth  fo  confound  and  obli¬ 
terate  another)  and  that  time  itfelf  is  but  an 
imagination  of  our  own,  an  intentional,  not  a 
real  meafure  for  adtions,  which  pafs  away 
concomitantly  with  that  meafure  of  time  in 
-which  they  were  done,  for  which  reafon  we 
talk  of  antient  Things,  but  as  blind  Men  do 

of  Colours :  Notwithftandjng  Prefcription  is  Coke  on  La- 
fuppofed  by  molt  to  hold  out  fuch  an  Evi-  tletoth  fol. 
dence,  that  as  they  fay,  it  ought  to  filence  all  u3>  !I4* 
Counterpleas  in  all  Tribunals,  %\d  by  the 
prefent  allowance  which  is  indulged  to  it,  it 
either  proves  a  good,  or  cleanfes  a  vitiated 

Title  i 
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Title  ;  and  hath  this  Power  in  the  Civil  Con- 
ftitution  of  the  World,  that  for  Quietnefs 
fake  what  it  cannot  find,  we  grant  it  a  Power 
to  make. 

And  if  we  examine  all  this  ftri&ly  at  the 
two  great  Tribunals,  the  external  and  the 
internal,  and  argue  the  Jus  of  it,  as  Statef- 
men  and  Lawyers  do,  we  can  then  raile  the 
Argument  of  it  no  higher  in  the  external  or 

temporal  Court,  than  only  this - That  it 

is  very  convenient  it  jhould  have  the  effects  of 
Right ;  left  Properties  and  Dominion  of  things 
Jhould  be  uncertain ,  and  by  the  apparent  negli¬ 
gences  of  Dime  Owners  Jhould  be  punifhed ;  and 
that  Controverfies  may  have  a  fpeedyend:  States 
looking  more  after  publick  repofe  and  quiet, 
than  after  ftrid  Virtue  ;  and  more  after  thofc 
things  which  are  ad  alterum ,  than  that  which 
concerns  a  Man’s  own  felf;  for,  fay  they, 
T’he  Gods  look  well  enough  after  their  own  In- 
■  juries :  States  meddle  not  fo  much  with  great 
Prodigalities  as  in  petty  Larcenies,  our  chief- 
eft  Liberty,  Privileges ,  or  Prerogative  in  this 
World,  conjifting  only  in  an  uncontroulable  Right , 
which  we  have  to  undo  ourfelves,  if  we  pleafe. 
Certainly  if  we  plead  at  the  other  Tribunal , 
as  confcientious  Lawyers,  we  muft  give 
our  ultimate  Refolution  out  of  that  Law, 
ljusc  inciditur  non  cere,  fed  animis :  Which  is 
not  engraved  in  Tables  of  Brafs,  but  in 
the  T ables  of  our  Souls ;  for  the  Rule  of  Law 
tells  us,  fttua  principio  vitiantur ,  ex  poft  faElo 
reconvalefcant ,  and  that  prefcription  or  ufu- 
caption  (which  is  but  the  lapfe  of  fo  much 
Time)  hathjhe  power  to  mzkt  Wrong  a  Right ; 
yea,  to  change  the  morality  of  an  Action,  and 
turn  Quantity  into  Quality  :  Upon  the  Re- 
fult  ol  all  which  taking  for  granted,  what 

thofc 
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thofe  ftubborn  People  do  hold,  that  inftead  of 
bein0"  a  Right,  or  a  ceitain  Caufe  01  1  roof 
of  it,  it  only  makes  a  ftiadow  or  an  opinion 

of  Right.  r 

XIV.  And  when  we  have  taken  thoie  Peo¬ 
ple  by  the  hand,  and  with  eagernefs  run  with 
them  to  the  very  bottom  and  end  of  the  line, 
and  there  find  nothing,  we  are  but  in  Pompe/s 
Aftonilhment,  when  after  his  Conquefb  of 
Jerufalem ,  when  he  had  with  fuch  reverence 
and  curiofity  vifited  the  SanSum  Sanftorum, 
and  found  nothing  there  but  a  pair  of  Candle- 
fticks  and  a  Chair,  in  which  there  was  no  God 
fitting  •,  yet  for  all  this  Miftake,  he  would 
not  7 as  Jofephus  faith)  diforder  or  rob  the  Macbia<vel's 
Temple,  which  he  took  by  force  of  Arms,  ^fc^r  ea» 
becaufe  the  very  Opinion  of  Religion  hath  fame- 
thing  of  Religion ;  (which  made  Jacob  accept 
of  Laban's  Oath  by  an  Idol)  fo  ought  not 
we  for  defied  of  giving  the  Caufes  of  the 
Inception  of  Prefcription,  or  of  the  Right 
in  Prefcription  diforder  a  State,  or  be  the 
occafion  of  fetting  of  two  Nations  at  En¬ 
mity;  nay,  though  in  Confidence  we  are 
fatisfied  that  it  contains  but  the  Opinion 
or  Shadow  of  Right :  And  as  to  the  invol¬ 
ving  the  Lives  of  the  Innocent,  there  is  no 
fuch  thing  in  the  matter,  for  there  is  not 
required  any  thing  which  they  do  not  owe, 
nor  are  they  defigned  to  Death ;  but  if  the 
Caufe  be  fuch,  that  they  that  are  Innocent 
muft  perifh,  that  is,  be  expofed  to  Death  by 
their  Rulers,  becaufe  they  obftinately  will  not 
yield  that  which  is  right,  but  will  involve  the 
Lives  of  their  innocent  Subje£ts  by  force,  to 
defend  that  which  is  wrong,  fuch  guilty  Go¬ 
vernors  muft  anfwer  for  the  Defied  of  their 
own  evil  Adions :  On  the  other  hand,  there 

can 
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can  be  no  doubt  made,  but  he  that  hath  an 
undoubted  Right,  being  a  Sovereign,  the 
Subjects  partake  in  the  fame,  and  the  Indig¬ 
nity  offered  to  him,  they  immediately  become 
Partakers  in  the  Suffering,  for  the  Satisfacti¬ 
on  of  which  they  may,  yea,  are  obliged  bothby 
the  Law  of  God  and  Nations  to  feek  Reparati- 
on  (if  their  Prince  fhall  command)  vi,  &mam 
forti,  by  the  Hazard  of  their  Blood  and  Lives. 

XV.  On  the  other  hand,  as  War  intro¬ 
duces  the  greateft  of  Evils,  viz.  the  takino- 
away  of  Men’s  Lives,  and  that  which  is  equi¬ 
valent  to  Life ;  fo  right  Reafon  and  Equity 
tells  us,  that  it  ought  not  to  be  undertaken 
without  the  greateft  Caufe,  which  is  the  keep¬ 
ing  of  our  Lives,  and  that  without  which 
our  Lives  cannot  be  kept ;  or  if  they  Ihould 
be  kept,  yet  they  would  not  be  of  any 
value  to  us,  feeing  there  may  be  a  Life  worfe 
than  Death,  even  Captivity ;  wherefore  as  we 
are  forbidden  to  go  to  Law  for  a  little  Oc- 
cafion,  fo  we  are  not  to  go  to  War,  but  for 
the  greateft.  Now  thofe  things  that  are  equi¬ 
valent  to  a  Man’s  Life,  are  fuch  to  whom 
Almighty  God  appointed  the  fame  equal  Pu- 
mftiment  as  to  JMurderers,  and  luch  were 
breakers  into  Houfes,  breakers  of  Marriaoe- 
fidelity,  Publilhers  of  falle  Religion,  and  thole 
who  rage  in  unnatural  Lulls,  and  the  like. 

However,  before  Men’s  Perfons  or  Goods 
are  to  be  invaded  by  War,  one  of  thefe  three 
Conditions  is  requifite. 

1 .  Ncccflity,  according  to  the  tacit  Con- 
trad  in  the  lirft  dividing  of  Good,  as  hath 
been  already  oblerved, 

2.  A  Debt. 

3  •  A  Man’s  ill  Merits,  as  when  he  doth  great 
Wrong,  or  takes  part  with  thole  who  do  it. 

Againft 
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Againft  which  if  anything  is  committed. 

War  may  be  commenced,  nor  is  the  fame  re¬ 
pugnant  to  the  Laws  of  Nature;  that  is, 
whether  the  thing  may  not  be  done  unjuftly, 
which  hath  a  neceflary  Repugnance  to  the 
rational  and  focial  Nature;  amongft  the  firft 
Principles  of  Nature,  there’s  nothing  repug¬ 
nant  unto  War;  on  the  other  hand,  there  is 
much  in  favour  of  it,  for  both  the  end  of 
War,  the  Confervation  of  Life  and  Members, 
and  the  keeping  and  acquiring  of  things  ufe- 
ful  unto  Life,  is  molt  agreeable  to  thofe  Prin¬ 
ciples  ;  and  if  need  be,  to  ufe  Force  to  that 
Purpofe  is  not  difagreeable,  fince  every  living 
thing  hath  by  the  Gift  of  Nature  Strength, 
to  the  end  it  may  be  able  to  help  and  defend 
itfelf.  Befides,  Reafon  and  the  Nature  of  ^Ptan^e^1; 
Society,  inhibits  not  all  Force,  but  that  which  S' 

is  repugnant  to  Society,  that  is,  which  depri-  ^ }arma / 
veth  another  of  his  Right ;  for  the  end  of  So¬ 
ciety  is,  that  every  one  may  enjoy  his  own  ; 
this  ought  to  be,  and  would  have  been, 
though  the  Dominion  and  Property  of  Poffef- 
fions  had  not  been  introduced ;  for  Life, 

Members  and  Liberty  would  yet  be  proper 
to  everyone;  and  therefore  without  Injury 
could  not  be  invaded  by  another  :  To  make 
ufe  of  what  is  common,  and  fpend  as  much 
as  fuffices  Nature,  would  be  the  right  of  the 
Occupant,  which  Right  none  could  without 
Injury  take  away.  And  this  is  proved  by  that 
Battle  of  Abraham  with  the  four  Kings,  who 
took  Arms  without  any  CommifTion  from 
GOD,  and  yet  was  approved  by  him ;  there¬ 
fore  the  Law  of  Nature  was  his  Warrant, 
whofe  Wifdom  was  no  lefs  eminent  than  his 
Sanftity,  even  by  report  of  Heathens ,  Berofus 
and  Orpheus  \  nor  is  the  fame  repugnant  to  the 

Hebrew 
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Hebrew  Law  or  GofpeL>  as  the  fame  is  moft  ex- 
*  Lib.  i.  cellently  proved  by  tHe  Incomparable  Grotius 

«tp.  i.  XVI.  On  the  other  hand,  the  Fear  of  un¬ 

certain  Danger,  as  building  of  Forts,  Caftles 
and  Ships,  and  the  like,  though  the  former 
be  on  Frontiers,  the  refufing  of  Wives  (when 
others  may  be  had)  the  changing  of  Countries 
either  Barren  or  Moorifh  for  more  fertile  or 
healthful  which  may  juftly  be  done  ;  as  in 
the  Cafe  of  the  old  Germans ,  as  T acitus  re¬ 
lates  :  So  likewife  to  pretend  a  Title  to  a 
Land,  becaufe  it  was  never  found  out  or 
heard  of  before  ;  that  is,  if  the  fame  be  held 
by  a  People  that  are  under  a  Government  *, 
nay,  though  the  Government  be  wicked  or 
think  amifs  of  GOD,  or  be  of  a  dull 
Wit ;  for  Invention  is  of  thofe  things  that 
belong  to  none  ;  for  neither  is  moral  Vir¬ 
tue,  or  Religion,  or  Perfeftion  of  Under- 
Visior.de  Ind.  Handing  required  to  Dominion  ;  but  yet  if  a 
ret.  i*  n.  31.  new  piace  or  Lancj  fhall  be  difcovered,  in 
which  are  People  altogether  deftitute  of  Rea- 
fon,  fuch  have  no  Dominion,  but  out  of  Cha¬ 
rity  only  is  due  unto  them  what  is  neceftary 
VzSiirdejure  for  Life;  for  fuch  are  accounted  as  Infants 

6*  7’  8, or  Madmen,  whofe  Right  or  Property  is  tranf. 

ferred,  that  is,  the  ufe  of  the  fame,  accord¬ 
ing  to  the  Law  of  Nations ;  in  fuch  Cafes  a 
charitable  War  may  be  commenced. 

XVIL  To  prevent  all  the  fad  Calamities 
that  muft  inevitably  follow  the  ungoverned 
Hand  in  War,  Faith  muft  by  all  Means  be 
laboured  for ;  for  by  that,  not  only  every 
Common-Wealth  is  conferved,  but  alfo 
that  greater  Society  even  of  Nations,  that 
once  being  taken  away,  then  farewel  Com¬ 
merce,  for  that  muft  be  then  taken  away  from 
Man ;  for  Faith  is  the  moft  facred  Thing  that 
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is  feated  in  the  Bread  of  Man,  and  is  fo 
much  more  religioufly  to  be  kept  by  the  fu- 
preme  Rulers  of  the  World,  by  how  much 
more  they  are  exempted  from  the  Punifhment 
of  their  Sins  here  than  other  Men :  Take 
away  Faith,  and  then  Man  to  Man  would  be 
(as  Mr.  Hobbes  obferves)  even  Wolves ;  and 
the  more  are  Kings  to  embrace  it,  fir  ft  for 
Confidence,  and  then  for  Faith  and  Credit 
fake,  upon  which  depends  the  Authority  of 
their  Government.  The  Ambalfadors  of  Juf- 
t  ini  an  addreflcd  their  Speech  to  Cbofroes  after 
this  manner :  Did  not  we  fee  you  here  with  our  Procopius  Per- 
cwn  Eyes,  and  pronounce  thofe  Words  in  yourf:c-  -• 

Ears, we Jhouid  never  have  believed  that  Chofroes, 
the  Son  cfCabades,  would  bring  his  Army ,  and 
enter  forcibly  into  the  Roman  Bounds,  contrary 
to  his  Leagues,  the  only  hope  left  to  thofe  that 
are  affixed  with  War  ?  For  what  is  this,  but 
to  change  the  Life  of  Men  into  the  Life  of  wild 
Beafis  ?  Fake  away  Leagues,  and  there  will  be 
eternal  Wars,  and  Wars  without  end  will  have 
this  Effeft,  to  put  Men  beftde  themfelves,  and 
divefl  them  of  their  Nature.  If  then  a  fafe 
Peace  may  be  had,  it  is  well  worth  the  re¬ 
leafing  of  all  or  many  Injuries,  Lofles,  and 
Charges,  according  to  that  in  Arif  o tie :  Bet¬ 
ter  it  is  to  yield  fame  of  our  Goods  to  thofe  that 
are  more  Potent,  than  contend  with  them  and 
lofe  all-,  for  the  common  Chances  of  War 
mult  be  confidered,  which  if  fo,  the  Scope  of 
the  principal  Part  of  this  Firft  Book  may  be 
avoided,  and  we  let  into  the  peaceable  Track 
of  I  rafnek  and  Commerce. 


End  of  the  First  Book. 
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CHAP.  I. 

Of  the  various  Rights  and  Obligations 
of  Owners  and  Partners  of  Ships  in 
Cafes  private. 
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II.  Of  Owners,  their  feveral  Powers  over  thofeVef- 
fels  they  are  Partners  in ,  Trover  for  a  part  of  a 

Ship . 

III.  Where  Ships  are  obliged  to  make  a  Voyage  before 
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protejl  againft  a  Voyage . 
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XV.  Foreign  Ship  naturalized  upon  Sale  needs  not  to 
make  Oath  again  upon  the  New  Adi. 

XVI.  Forfeitures  for  delivering  Goods  without  paying 
the  Duties. 

I*  "IT  N  the  precedent  Book  having  obferved 
i  fomething  of  the  Rights  of  Perfons  and 
of  Things  in  a  State  of  Nature ,  and  how 
neceffarily  they  came  at  firft  to  be  appropriated, 
and  how  equitably  they  are  now  continued  in 
the  pofiellion  of  thofe  to  whom  they  are  con- 
figned  by  the  donation  of  others,  by  the  Laws  of 
Nations ,  and  maintained  or  deftroyed  by  the 
equity  of  thofe  various  Laws  which  rule  and  go¬ 
vern  them  in  reference  to  Matters  publicity  all 
which  is  juflified  by  the  Scripture  itfelf :  It  may 
not  now  feem  improper  to  examine  rhe private 
caufeS'  changing  the  fame,  and  of  the  contin¬ 
gencies  and  advantages  that  wait  on  that 
which  we  properly  call  Commerce. 

The  Great  Creator  having  iinifhed  his 
Mighty  Work,  and  given  Man  that  Domi¬ 
nion  which  he  now  enjoys,  as  well  over  the 
Fifh  in  the  Seas,  as  the  Beafts  in  the  Field, 
he  was  not  forgetful  of  bellowing  on  him 
thofe  things  which  were  necefiary  for  the  Go¬ 
vernment  and  fupport  of  the  fame,  creating 
at  the  lame  time  1  rees  which  grow  as  it  were 
fpontaneoufly  into  Vefiels  and  Canoos  ;  which 
wanted  nothing  but  launching  forth  to  ren¬ 
der  them  ufeful  for  his  accommodation, 
which  afterwards  he  by  his  Divine  Genius 
(inspired  by  that  Mighty  One)  finding  Ma¬ 
terials,  hath  fince  fo  compleated  and  equip¬ 
ped,  as  to  render  it  the  moll  beautiful  and 
lupendous  Creature  (not  improperly  fo  call¬ 
'd  '  that  the  whole  World  can  produce,  which ' 
aeing  not  retarded  by  lettof  Winds,  or  other 
tontingent  accidents,  fubmits  itfelf  to  plow 

X  2  the 


308  Of  OWNERS  an  ft  -  Book  II. 

the  unknown  paths  of  that  vaft  Element,  to 
brave  all  Encounters  of  Waves  and  Rocks, 
to  fathom  and  furvey  the  vaft  immenfities 
of  the  very  World  itfelf,  to  people,  culti¬ 
vate,  and  civilize  uninhabited  and  barbarous 
Regions,  and  to  proclaim  to  the  Univerfethe 
Wonders  of  the  Architect ,  the  Skill  of  the 
Pilot ,  and,  above  all,  the  Benefits  of  Com¬ 
merce  *,  fo  that  it  is  no  wonder  at  this  day  to 
find  Nations  contending  who  fhould  furpafs 
each  other  in  the  Art  of  Navigation,  and  to 
monopolize,  if  poffible,  the  very  Commerce 
and  Trade  of  the  World  into  their  hands  ; 
and  that,  all  by  the  means  of  this  moft  excel¬ 
lent  Fabrick. 

Are  tin.  poft  JI.  Hence  it  is,  that  Ships  and  Vefiels  of  that 

70an\  Faber *  kind  being  originally  invented  for  ufe  and  pro- 
ercitor.  num .  fit,  not  ror  plealure  and  delight,  to  plow  the 
3.  inft.  de  Seas,  not  to  lie  by  the  Walls,  tofupply  thofe  of 
cblig.  qua?  ex  t]ie  Mountains,  as  well  asthofeon  the  SeaCoafts. 
luafi Mitt-  Therefore  upon  any  probable  defign  the 
maior  part  of  the  Owners  may  even  again fi  the 
confent ,  though  not  without  the  privity  and 
knowledge  of  the  reft,  freight  out  their  Vef- 
fel  to  Sea. 

If  it  fhould  fo  fall  out  that  the  major  part 
proteft  againft  the  Voyage,  and  but  one  left 
that  is  for  the  Voyage,  yet  the  fame  may  be 
effe&ed  by  that  Party,  efpecially  if  there  be 
equality  in  Partnerfhip. 

Fitzgib.  192*  But  the  Admiralty  compels  them  to  give 
HQufton  v.  Security  for  her  fate  Return  ^  and  the  Recog 

Heodorl,  v  Tin .  .  1  p  j  » 

j  8  an(i  I9  nizance  may  be  fued  there. 

Geo.  2.  B -  R.  Degrave  v.  Hodger.  Pafch .  6  An.  B.  R ,  1707.  L.  Ray?n 
223.  2d  Edit.  2  L.  Raym.  1285. 

But  where  two  Part-Owners  fent  out  th< 
Ship,  without  the  Confent  of  the  third,  anc 
ihe  was  loft ;  the  third  muft  bear  his  Proper 
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tion  of  the  Lois,  becaufe  he  would  have  had 
his  Share  of  the  Profits,  if  any.  i.  Vern.  297. 

But  note,  in  this  Cafe  there  had  been  no  pre¬ 
vious  Application  to  the  Admiralty,  as  there 
ought  to  have  been. 

The  Account  of  the  Voyage  fettled  by  a  lem.  465. 
major  part  of  the  Part-Owners,  binds  the  reft. 

As  an  Encouragement  to  the  Building  of 
Ships  being  of  that  univerfal  Advantage  to 
the  Publick  in  point  of  Trade,  and  Com¬ 
merce,  to  contrive  and  veft  the  Owners  pro¬ 
priety  in  them,  both  by  the  Common  Laws 
of  this  Realm,  and  the  Maritime  Laws,  it  is 
provided,  that  in  cafe  a  Ship  be  taken  away 
or  the  Owners  difpoffeffed,  they  may  maintain 
an  Adion  of  Trover  andConverfionfor  an  8  th, 
a  1 6th,  or  any  other  Part  or  Share  of  the  fame. 

In  an  Adion  on  the  Cafe,  the  Plaintiff  de-  Tenants  in 
dared  that  he  was  Owner  of  the  1 6th  part  of  Common  of 
a  Ship,  and  the  Defendant  Owner  of  another  a 
1 6th  Part  of  the  fame  Ship,  and  that  the  De¬ 
fendant  fradulently  and  deceitfully  carried  the 
faid  Ship  ad  loca  tranfmarina ,  and  difpofed 
of  her  to  his  own  ufe,  by  which  the  Plaintiff 
loft  his  1 6th  part  to  his  Damage:  On  not 
guilty  pleaded,  and  verdid  for  the  Plaintiff, 
it  was  moved  in  Arreft  of  Judgment,  that  the 
Adion  did  not  lie,  for  tho’  it  be  found  de¬ 
ceptive,  yet  this  did  not  help  it,  if  the  Adion 
. did  not  lie  on  the  fubjed  matter;  and  here 
they  are  Tenants  in  Common  of  the  Ship, 
and  bv  Littleton  between  Tenants  in  Com-  T  „  r 

1  .  Lti Jt %  ?  2  T* 

mon  there  is  not  any  Remedy,  and  there  can-  1  Lift.  \99.  b. 
not  be  any  fraud  between  them,  becaufe  the  200.  a . 

Law  fuppofes  a  truft  and  confidence  betwixt  29°» 
them;  and  upon  thefe  Reafons  Judgment  392* 
was  given  quod  Querens  nil  capiat  per  billam . 

Graves  agaipft  Sawcer ,  T.  Raym.  15.  Lev ... 
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29.  and  1  KMe  38.  Bennington  againft  Ben - 
nington .  3  Leon.  228. 

Leg.  Fin.  C.  §.  III.  Owners  by  Law  can  no  ways  be  obliged 
^  to  continue  their  paftion  or  partnerfhip  with- 
pgs'gf'  ®  out  fundering  ;  but  yet  if  they  will  funder, 
eo  ‘  the  Law  Marine  requires  fome  confiderations 
to  be  performed  before  they  can  do  fo.  And 
Leg.  in  hoc  pa-  therefore  if  the  Ship  be  newly  built,  and  never 
rag.  ft  conve-  yet  made  a  Voyage,  or  is  newly  bought,  fire 
mat  pro  Sco.  ought  to  be  fubjed  to  one  Voyage  upon  the 
common  out-read  and  hazard,  before  any  of 
the  Owners  fhall  be  heard  to  funder  and  dis¬ 
charge  their  parts ;  but  by  the  Laws  of  En¬ 
gland  the  Owners  may,  before  any  fuch  Voy¬ 
age,  fell  or  tranfmit  their  Right. 

Bart.  Id  Paul.  If  it  falls  out  that  one  is  fo  obftinate  that 

inLeg.  hate di-  his  Confent  cannot  be  had,  yet  the  Law  will 
enforce  hi“  to  hold,  or  to  fell  his  pro- 
local.  portion  ;  but  if  he  will  fet  no  Price,  the  reft 

may  out-rigg  her  at  their  own  Cofts  and 
Charges,  and  whatfoever  Freight  ftie  earns, 
he  is  not  to  have  any  Share  or  Benefit  in  the 
fame.  But  if  fuch  Veflel  happens  to  mifearry 
or  be  caft  away,  the  reft  muft  anfwer  him  his 
Part  or  Proportion  in  the  Veflel. 

GJoff.  Leg.  fi  But  if  it  fhould  fall  out  that  the  major  Part 
navis  &  juns  0f  the  Owners  refufe  to  fet  out  the  Veflel  to 

Z^aiujTde  Sea’  diereby  reafon  of  the  unequality  they 
reiundic.  fcf  m3-Y  not  be  compelled  ;  but  then  fuch  Veflel 
Leg.  arbori-  is  to  be  valued  and  fold  :  The  like  where 
bus.  S.  navis  part  of  the  Owners  become  deficient  or  un- 
de  ujufrud.  a|3je  t0  pet  Jier  forth  t0  sea. 

Leg.  non  aliter  1^.  The  Mafter  of  the  V eflfel  is  eligible 
F.deufu  &  by  the  Part-Owners  in  Proportion,  not  by  the 
habi.  Majority,  and  he  that  is  moft  able  is  to  be 

preferred.  The  Wifdom  of  the  latter  Ages 
have  been  fuch,  that  few  have  gone  out  in 
that  condition,  but  thofe  that  have  commonly 

had 
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had  Shares  or  Parts  in  the  fame  Veffel.  In 
the  preferring  therefore  of  a  Mailer,  his  Abi¬ 
lity  and  Honefty  is  to  be  confidered,  fince  on 
him  refts  the  charge  not  only  of  the  Veffel, 
but  of  the  Lading  •,  their  very  Aftions  fub- 
jefting  the  Owners  f  to  anfwer  for  all  Damage 
that  fhall  be  fuftained  by  him  or  his  Mariners,  l2  xe^Rep. ' 
be  it  in  the  Port  or  at  Sea,  to  the  Lading  or  %66.pl  22. 
Goods  of  the  Merchant  or  Laders,  and  they  Morfev.  Slue. 
are  made  liable  as  well  by  the  Common  Laws  c^uaput*tap 
*  of  England ,  as  the  Law  p  Marine.  Leg.v.Sea.  3. 

V.  If  the  Mailer  commits  Offences  either 
negligently  or  wilfully,  he  fhall  be  refponfible 
over  to  his  Owners  for  the  Reparation  of  Da¬ 
mage;  nor  are  they  bound  to  join,  but  may 
fever  and  fue  apart  as  well  by  the  Common 
Law  *  as  the  Marine  :  So  likewife  if  the  Ship  *  Stanley  v.. 
hath  earned  Freight,  and  part  of  them  receive 
their  parts,  the  red  may  bring  their  Aftion  for  3  41 4* 

their  Share,  without  joining  with  the  others. 

The  Defendant  and  feven  other  Perfons  Matters  and 
were  Proprietors  of  a  Ship,  in  which  Goods  9wn^  rc~ 
were  ufually  tranfported  for  hire,  and  the  fpon  1  c‘ 
Plaintiff  onerat  Goods  upon  the  Ship  to  be 
carried  for  Hire*  from  London  to  Lopjham ,  in 
Comitatu.  Devon ,  and  that  the  Defendant  re¬ 
ceived  them,  and  undertook  to  bring  them 
to  T opjham ,  but  that  he  not  being  careful  of 
his  Duty,  but  neglecting  it,  tarn  improvidentur 
placed  and  carried  the  faid  Goods,  that  tho* 
the  Ship  fafely  arrived  at  Lopjham ,  yet  the 
Goods  were  fpoiled :  And  upon  non  culp . 
pleaded,  the  Jury  found  a  fpecial  Verdidl, 
viz.  That  the  Defendant  and  feven  other 
Perfons  were  Proprietors  and  Part  Owners  of 
the  Ship,  that  the  Ship  had  a  Mailer  locat  in 
her  by  the  Part-Owners,  who  had  60/.  Wages 
for  every  Voyage  between  ! Topfoam -  and  Lon- 
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don^  that  the  Goods  were  delivered  to  the 
Mailer,  none  of  the  Part-Owners  being  pre- 
fent,  and  that  there  was  not  any  Contfadl 
made  with  them  or  any  of  them  by  the  Plain- 
tifi,  that  the  Ship  arrived  fafe  to  Eopjham,  but 
the  Goods  were  fpoiled.  Et  fi  pro  Quer'  pro 
Quer*  ft  non  pro  Def. 

And  two  Points  were  made. 

i.  If  the  Proprietors  are  chargeable  no 
Contradf  being  made  with  them,  and  there 
being  a  Mailer  that  is  chargeable  in  refpedt  of 
his  Wages,  according  to  the  Cafe  of  Morfe 
and  Slue^  yet  per  Holt  Ch .  JuJlice  clearly, 
that  tho  the  Mailer  be  chargeable  in  refpedt 
of  his  Wages,  fo  are  the  Proprietors  in  refpedl 
or  their  Freight  that  they  receive  for  the  car¬ 
riage  of  the  Goods,  at  the  Election  of  the 
Plaintiff. 

^  2.  If  the  Adtion  lay  againfl  the  Defendant 
alone,  it  appearing  that  there  are  other  Part- 
Owners  not  made  Defendants  ;  and  held  that 
the  Action  did  not  lie  againfl  him  foie,  but 
ought  to  have  been  againfl  all  the  Part- 
Owners,  for  all  the  Part-Owners  are  charge¬ 
able  in  refpedl  of  the  Profit  they  make  by  the 
carriage  of  the  Goods,  and  that  in  point  of 
Contract  upon  their  undertaking,  be  it  im- 
P^etj  or  exprels,  and  are  not  chargeable  as 
i  refpaflers,  for  then  one  might  be  charge¬ 
able  alone, .  but  in  point  of  Contradl  upon 
then  Receipt  of  the  Goods  to  be  carried 
Cartbew  5  8  for  hire.  Judgment  pro  Defen .  as  by  3  Mod. 

321.  Bofon  con.  Sanford  3  Levinz.  258.  where 
it  is  with  a  Cur.  advifare ,  mes  le  Reporter  ut 
audivit  Judgment  pro  Defen. 

Leg.  inter jh-  VI.  If  a  Ship  be  broken  up  or  taken  in 
puMfticm  i?i  §.  Pieces,  with  an  intent  to  convert  the  fame  to 

other 
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other  ufes ;  if  afterwards,  upon  Advice  or  Sacram  ff.  de 
change  of  Mind,  fhe  be  rebuilt  with  the  fame  qjer'  °^lZ' 
Materials,  yet  this  is  now  another,  and  not 
the  fame  Ship,  efpecially  if  the  Keel  be  ript 
up  or  changed,  and  the  whole  Ship  be  once 
all  taken  afunder  and  rebuilt,  there  deter¬ 
mines  the  Partnerfhip  quoad  the  Ship.  But  if  quojin  ^ 
a  Ship  be  ript  up  in  parts,  and  taken  afun-  fin .  F.  de  Leg. 
der  in  parts,  and  repaired  in  parts,  yet  fhe 
remains  {till  the  fame  Veffel  and  not  another  ; 
nay,  though  fhe  hath  been  fo  often  repaired, 
that  there  remains  not  one  flick  of  the  origi¬ 
nal  Fabrick. 

VII.  If  a  Man  fhall  repair  his  Ship  with  Leg. Mufiusff. 
Plank  or  other  Materials  belonging  to  another,  de  rei  vindic. 
yet  the  Ship  maintains  and  keeps  her  firft 
Owners. 

But  if  a  Man  take  Plank  and  Materials  b  i. 

longing  to  another,  and  prepared  for  the  ufe 
of  Shipping,  and  with  them  build  a  Ship,  the 
Property  of  the  Veffel  follows  the  Owners  of 
the  Materials  and  not  the  Builder. 

But  if  a  Man  cut  down  the  Trees  of  ano-  Leg.fiexmeis , 
ther,  or  takes  Timber  or  Planks  prepared  for  ff-  deacq.  rer. 
the  eredling  or  repairing  of  a  Dwelling- dom-  ^  Leg.fi 
Houfe ;  nay,  though  fome  of  them  are  for  conye”",tS-fi 
Shipping,  and  builds  a  Ship,  the  Property 
follows  not  the  Owners  but  the  Builders. 


VJH.  Ir  a  Ship  be  fold  together  with  her  Leg.  Marcellas 
Tackle,  Furniture,  Apparel,  and  all  other ln  §•  ama- 
her  Inftruments  thereunto  belonging  yet  by  mentaJf- Je 
thefe  Words  the  Ship’s  Boat  is  not  conveyed, rei 
but  that  remains  fbill  in  the  Owners  ;  fo  it  is  .  Ro„, 
if  the  Ship  be  freighted  out,  and  afterwards  bridg.  530. 
at  Sea  ibe  commits  Piracy,  the  Ship  is  for-  Bald,  m  Leg. 
feited,  but  the  Boat  remains  Hill  to  the  c,tmPnP<’na> 
Owners  +. 

tic,  e  fcenorti 
num .  6. 


And 
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And  though  Ballaft:  is  generally  ufed  in 
Shipping  by  thofe  Ships  that  are  freighted 
outwards,  in  order  to  bringing  home  of 
Goods,  yet  is  not  the  fame  any  part  of  the 
Furniture  of  theVeffel;  and  fo  it  was  ad¬ 
judged  in  debt  on  Bond,  The  Condition  was, 
that  whereas  the  Plaintiff  had  bought  of  the 
Defendant  a  Ship,  if  the  Plaintiff  fhall  enjoy 
the  faid  Ship  with  all  the  Furniture  belonging 
to  the  fame,  without  being  difturbed  for  the 
Ship  or  any  Furniture  appertaining  to  it,  that 
then,  &c.  And  the  cafe  fell  out  to  be,  that 
after  the  fale  of  the  Ship,  a  Stranger  fued  the 
Plaintiff  for  certain  Monies  due  for  Ballaft 
bought  by  the  Defendant  for  the  fame  Ship, 
in  which  Suit  he  obtained  Sentence,  upon 
,  which  the  Ship  was  feized.  The  Queftion  was. 
If  Ballaft  be  Furniture  for  a  Ship  or  not,  it 
Lintels  Cafe,  was  refolved  that  it  was  not ;  for  though  it 
Leon,  46, 47.  may  be  as  neceffary  as  Sails,  yet  it  is  not  al¬ 
ways  fo,  for  fometimes  they  fail  without  Bal¬ 
laft,  for  the  Merchandize  itfelf  may  be  fuf- 
ficient  to  anfwer  that  Purpofe. 

Binglef  s  IX.  If  a  Ship  commits  a  Piracy,  by  reafon 

Cafe,  Rolls  Gf  which  fhe  becomes  forfeited,  if  before  fei- 
Abridg./o/.  zure  ||ie  ke  i?om  tjie  pj-operty  {hall 

~Dig.  lib.  14.  not  be  queftioned,  nor  the  Owners  diverted 
tit .  1.  §.  1 7.  of  the  fame. 

A  Mortgagee  of  a  Ship,  by  Deed,  intrufts 
the  Mortgager  with  the  original  Bill  of  Sale  ; 

1 .  P.  Williams  the  Mortgager  indorfes  thereon  fubfequent 
393>  39 4-  Mortgages  or  Bills  of  Sale  of  feveral  Parts  of 
the  Ship,  the  firft  Mortgagee  acquiefces,  he 
fhall  be  poftponed. 

X.  If  a  Mafter  fliall  take  up  Monies  to 
mend  or  victual  his  Ship  where  there  is  no 
occafion,  though  generally  the  Owners  fhall 
anfwer  the  faft  of  the  Mafter,  vet  here  they 

fhall 
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fhall  not,  but  only  the  Mafter.  But  if  there 
were  caufe  of  mending  the  Ship,  though  the  Bridgman\ 
Mafter  fpend  the  Money  another  way,  ye t  Cafe,  Hobart, 
the  Owner  and  Ship  become  liable  to  the  fati s-^l'  1 1  ’  1 2* 
faftion  of  the  Creditor;  for  it  were  very  un-  °° 
reafonable  that  the  Creditor  fliould  be  bound 
to  take  upon  him  the  care  of  repairing  the 
Ship,  and  fupply  the  Owners  Room,  which 
mull  be  fo,  if  it  fliould  be  neceflary  for  him, 
to  prove  that  the  Money  was  laid  out  upon 
the  Ship  ;  fo  on  the  other  hand,  it  ftands  with 
reafon  that  he  be  lure  that  he  lends  his  Money 
on  inch  an  occafion,  as  whereby  the  Mailer’s 
fa£t  may  oblige  the  Owners,  which  he  can¬ 
not  do  otherwife,  unlefs  he  knows  that  the 
Money  borrowed  was  neceflary  for  the  repair 
of  the  Ship;  and  therefore  if  the  Ship  wanted  Glojj'.  African. 
fome  repairs,  and  far  greater  and  more  extra -fuper  ecd.  Lg. 
vagant  Sum  was  lent  than  was  needful,  the  &  §. 
Owners  fhall  not  be  liable  for  the  whole. 

The  Eajl-India  Company’s  Agent  in  the  i Williams 
Indies  bought  a  Ship  and  her  Cargo  of  the  395- 
Commander,  who  had  no  Power  to  fell  her ; 
the  Owner  had  the  Value  decreed  for  Ship 
and  Cargo  (the  Value  being  found  by  a  Jury) 
and  Indian  Intereft,  viz .  12  /.  per  Cent . 

XI.  If  a  Man  gets  pofleflion  of  a  Ship  Dig.  lib. 6.  tit . 
having  no  Title  to  the  fame,  by  the  Law  1.62.  &  lib* 
Marine,  he  fhall  anfwer  fuch  Damage  as  the  7* tlt'  p  12* 
Ship  in  ail  probability  might  have  earned •, 
and  the  reaion  of  that  is,  becaule  the  only  famc  Law. 
end  of  Shipping  is  the  Employment  thereof ; 
but  it  a  Warrant  be  directed  out  of  the  Ad¬ 
miralty  to  the  Marjhal,  to  arrell  fuch  a  Ship 
and  Salvo  Cujlodire ,  who  by  force  of  the  fame 
enters  into  the  fame  Ship,  though  the  War¬ 
rant  does  not  mention  that  the  Officer  fliould 
carry  away  the  Sails  of  the  fame  Ship,  yet  he 

may 
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Creamer  V.  may  juftify  the  taking  the  fame,  for  that  he 

Latch' 1 88.  cann°t  Salvo  Cujiodire  the  fame  Ship,  unlefs 
,  *  he  carries  away  the  Sails. 

XII.  A  Ship  is  freighted  out,  accordingly 
flic  icceives  in  her  Lading  purfuant  to  Agree- 

Digeft.lib.  19.  ment’  afterwards  an  Embargo  happens,  and 
tit.  2.  61.  the  Laden  is  taken  as  forfeited,  yet  the 
Scavola  on  Owners  fliall  notwithftanding  receive  Freight 
thefameLaw.  for  here  is  no  fault  in  them,  but  only  in°the 
Merchant. 

XIII.  In  Aqua  dulci  a  Ship  may  become  a 
Deodand,  but  in  the  Sea,  or  in  Aqua  falfa , 

3  Inft.fol  58,  being  an  Arm  of  the  Sea,  no  Deodand  of  the 
Ship  or  any  part  of  it,  though  any  body  be 
drowned  out  of  it,  or  otherwife  come  by  their 
Death  in  the  Ship ;  becaufe  on  fuch  Waters, 
Ships  and  other  Veffels  are  fubjedl  to  fuch 
.Dangers  upon  the  raging  Waves  in  refpedt  of 
Wind  and  Tempeft  ;  and  this  Diverfity  all  our 
ancient  Lawyers  do  agree  in,  and  it  does  more 
Rot.  Parliam .  efpecially  appear  in  the  Parliament  Rolls, 
51  3*  where  upon  a  Petition  it  was  defired,  ’Thai  if 

Tr.IX.  106.  ^  fhould  happen  that  any  Man  or  Boy  Jhould  be 
4 R.z.n.33.  browned  by  a  Fall  out  of  any  Ship ,  Boat,  or 
Vejfel,  they  Jhould  be  no  Deodands :  Whereupon, 
the  King,  by  great  Advice  with  his  Judges 
and  Council  learned  in  the  Laws,  made  an- 
fwer,  The  Ship ,  Boat  or  VeJJel ,  being  upon  the 
Sea  Jhould  be  adjudged  no  Deodand ,  but  being 
upon  a  freflo  River  it  JJoould  be  a  Deodand  — K 
1 /f.  5.  35.  but  the  King  will  Jhew  favour .  There  are 

abundance  of  other  Petitions  upon  the  like 
occafion  in  Parliament. 

A  Ship  lying  at  Rothcrhitb ,  in  the  County 
of  Kent ,  near  the  Shore,  to  be  careened  and 
made  clean,  it  happened  that  one  of  the  Ship¬ 
wrights  being  at  work  under  her  at  low  Water, 
the  Vd&\  (then  leaning  afide)  fortuned  to 

turn 
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turn  over  the  contrary  fide,  by  means  of  which 
the  Shipwright  was  killed  :  Upon  a  I  rial  at 
Bar,  where  the  Queftion  was,  Whether  this  Mich.  29  Car 
Deodand  did  belong  to  the  Earl  of  Salifhury ,  2-  in  B •  R- 
who  was  Lord  of  the  Manor,  lying  contigu¬ 
ous  to  the  place  where  the  Man  was  (lain,  or 
to  the  Almoner,  as  a  matter  not  granted  out 
of  the  Crown  ?  In  that  cafe  it  was  refolved. 

That  the  Ship  was  a  Deodand,  and  the  Jury 
thereupon  found  a  Verdi£t  for  the  Lord  of 
Salijburyy  that  the  fame  did  belong  to  his 
Manor. 

I  have  nothing  to  add  (fays  that  late  learned 
and  worthy  Judge  Sir  Michael  F oft er)  to  what 
other  Writers  have  faid  touching  Deodands, 
more  than  to  obferve,  that  as  this  Forfeiture 
feemeth  to  have  been  originally  founded  ra¬ 
ther  in  the  Superftition  of  an  Age  of  extreme 
Ignorance,  than  in  the  Principles  of  found  Rea- 
fon  and  true  Policy,  it  hath  not  of  late  Years 
met  with  great  Countenance  in  TVeJlminJier - 
Hall.  And  when  Juries  have  taken  upon 
them  to  ufe  a  Judgment  of  Difcretion,  not 
ftri&ly  within  their  Province,  for  reducing 
the  Quantum  of  the  Forfeiture,  (I  wifli  the 
Temptation  to  it  was  taken  out  of  their  way) 
the  Court  of  King's  Bench  hath  refufed  to  in- 
terpofe  in  Favour  of  the  Crown  or  Lord  of 
the  Franchife. 

It  hath  frequently  interposed  its  Authority 
as  Sovereign  Coroner  in  this  Cafe,  and  alfo 
in  the  Cafe  of  Suicide,  in  favour  of  the  Subject % 
and  to  fave  the  Forfeiture ,  but  will  not  do  it 
in  either  Cafe  to  his  Prejudice.  And  herein 
it  proceedeth  upon  the  fame  Principle  of  eq  ui¬ 
table  Juftice,  that  the  Courts  of  IVeflminftsr - 
Hall  conftantly  do,  in  refufing  to  fet  afid:  a 
wrong  Yerdift  given  in  Favour  of  the  Defen¬ 
dant 
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dant  in  a  Criminal  Cafe,  or  in  an  hard  Addon 
though  it  is  done  every  Day  where  a  wrono- 
Verdict  goeth  againft  him.  ° 

In  the  Cafe  of  the  King  and  Rolfe  Coroner 
of  Kent,  which  came  on  in  Mich,  and  Hil. 
5  Geo.  2.  Coroner’s  Inqueft  found,  tliat 
A.  B.  fitting  on  his  Waggon  accidentally  fell 
to  the  Ground,  and  that  the  Dories  drawing 
the  Waggon  forward,  one  of  the  fore  Wheel's 
c rallied  his  Dead,  of  which  he  mftantly  died, 
and  then  concluded  that  the  Wheel,  on  which 
they  let  a  fmall  Value,  only  moved  to  his 
Death.  A  Motion  was  made  in  behalf  of 
Mr.  Mompeffon,  Lord  of  the  Franchife,  for 
qualhing  this  Inquilition,  upon  Affidavits 
tending  to  ffiew,  that  the  Cart  and  Horfes 
were  equally  inftrumental ;  which  indeed  the 
finding  of  tne  Jury  did  fufficiently  imply. 
But  the  Court  was  very  clear,  that  neither  this 
Court  nor  the  Coroner  can  oblige  the  Jury  to 
conclude  otherwife  than  they  have  done,  and 
would  not  fuffer  the  Affidavits  for  qualhing 
the  Inquilition  to  be  read.  A  like  Cafe  came 
on  in  Mich.  2p  Cico.  2.  the  King  againft 
Drew,  Coroner  of  JMiddlefex.  The  Coroner’s 
Jury  upon  view  of  the  Body  of  a  Perfon  kil¬ 
led  by  the  like  Accident,  found  that  one 
Wheel  of  the  Waggon  only  moved  to  the 
Death.  The  Court,  on  Motion  in  behalf  of 
the  Lord  of  the  Franchife,  granted  a  Rule  for 
fhewing  Caufe,  why  the  Inquilition  fhould  not 
be  quafhed  for  this  Mifbehaviour  of  the  Jury. 
On  the  Day  for  fhewing  Caufe,  Mr.  Hume 
Campbell  Council  for  the  Lord  of  the  Fran¬ 
chife,  informed  the  Court,  that  upon  looking 
into  Precedents,  he  was  fatisfied  he  could  not 
fupport  the  Rule,  and  thereupon  it  was  dif- 
charged.  1  he  Cale  of  the  King  and  Rolfe 
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was  mentioned  on  this  occafion,  and  greatly 
relied  on.  Fojl.  Cr.  Law.  2 66,  267. 

On  Importation  of  prohibited  Goods,  the  VideSid.  421. 
Ship  cannot  be  feized  as  forfeit  till  a  Con-  Mod.  18. 
demnation  in  the  Exchequer  thereon.  Horne 
againft  Ivy,  2  Keble  604.  1  Vent .  47. 

XIV.  Thus  Men  from  their  neceffity  and 
fafety  having  from  hollow  Trees,  nay  Reeds, 

Twigs  and  Leather  (for  luch  were  the  rude 
beginnings  of  thofe  ftupendious  things  we 
now  admire)  advanced  the  Art  to  that  degree, 
as  to  render  it  now  the  moft  uleful  thing 
extant;  and  as  the  Mathematicks,  Aftrono- 
my  and  other  Sciences  have  added  to  its  fe- 
curity,  fo  have  fucceeding  Ages,  from  time 
to  time,  provided  Privileges  and  Laws,  by 
which  it  hath  always  been  regulated  and  go¬ 
verned,  the  which  upon  all  Occafions,  and 
in  all  Courts,  have  generally  had  a  genuine 
Conftruftion  as  near  as  might  be  to  the  Ma- 
rine-Cuftoms ;  and  therefore  at  this  Day,  if 
a  Ship  be  taken  away,  or  the  Owners  difpoi- 
feft,  they  may  maintain  an  Action  of  Trover 
and  Converfion  for  an  eighth  or  fixteenth  part 
of  the  fame,  as  well  by  the  Common  Laws 
of  this  Kingdom,  as  the  Law  Marine,  and 
they  need  not  join  with  the  reft  of  their 
Owners. 

XV.  Upon  an  Information  tam  quam,  Ship  Natura- 
grounded  upon  the  Aft  of  Navigation,  for llzccl* 
importing  Goods  in  a  Foreign  Ship  contrary 

to  that  Aft,  The  Queftion  was,  whether  or  nor, 
if  a  Foreign  Ship  naturalized  by  the  new  Aft, 
being  a  Prize  taken  in  the  late  War  with 
Holland ,  be  afterwards  fold  to  a  Foreigner, 
who  fells  her  again  to  an  Englijh  Man,  whether 
or  no  the  Oath  muft  be  taken  again  according 
to  the  Aft  ?  Per  Curiam  it  need  not,  becaule 

that 
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that  the  Ship  was  once  lawfully  naturalized. 
Ilardres  5 1 1 .  Martin  againft  Verdue. 

XVI.  Stat.  4th  and  5th  Will,  and  Ma.  cap. 
§•  ■+•  All  Perions  who  by  way  of  Inlu- 
ranee,  or  otherwile,  fhall  undertake  to  deli¬ 
ver  any  Goods  imported  from  beyond  Sea, 
without  paying  the  Duties  payable  for  the 
fame,  or  any  prohibited  Goods,  fhall  for¬ 
feit  500  /. 


Forfeitures 
for  deliverii 
Goods  with 
out  paying 
the  Duties. 


§.  15.  And  all  who  fhall  agree  to  pay  any  Money, 

for  the  infuring  or  conveying  any  Goods  im¬ 
ported  without  paying  the  Duties,  or  any 
prohibited  Goods,  or  ihali  receive  fuch  pro¬ 
hibited  Goods,  or  fuch  other  Goods  before 
the  Duties  are  paid,  knowing  thereof ;  fhall 
alfo  forfeit  for  every  Offence  500  /. 

§.  16.  And  if  the  Infurer  or  Manager  of  fuch 

Fraud  be  the  Difcoverer,  he  fhall  not  only 
keep  the  Infurance  Money  given  him,  and 
be  aifeharged  of  the  Penalties  to  which  he 
is  liable,  but  fhall  have  one  half  of  the 
Penalties  impofed  upon  the  Parties  making 
fuch  Infurance  or  receiving:  the  Goods  as 
aforefaid  :  And  in  cafe  no  difeovery  be 
made  by  the  Infurer,  and  the  Party  in- 
fured  fhall  make  difeovery  thereof,  he  fhall 
recover  back  his  Premium.,  and  have  one 
Moiety  of  the  Forfeitures  impofed  upon  the 
Infurer,  and  be  difeharged  of  thofe  impofed 
upon  himfelf. 

^  l  j.  The  faid  Penalties  and  Forfeitures  to  be  re¬ 

coverable  according;  to  the  Courfe  of  the  Ex- 


.  i3. 

ride  CL\  xiL 
Sec*  ult . 


chequer. 

No  Penalty  to  be  recoverable,  unlefs  pro- 
fecuted  within  1 2  Months  after  the  Fad:  com¬ 
mitted. 
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Mailers  of  Ships,  their  Action  confidered 
in  reference  to  Cafes  private  and  pub- 
lick.  - 

I.  A  Mafier  or  Skipper  his  condition  confidered ,  in 
reference  to  his  Inter eji  and  Authority  generally . 
The  Mafter  only  liable  to  Deviation  and  Barretry . 

II.  If  Goods  be  lofl  or  imbezzled ,  or  other  detri¬ 
ment  happens  in  a  Port ,  who  Jhall  anfwer .  Majhr 
chargeable  to  pay  the  Duty  of  weigh  age, 

III.  The  Duty  of  Matters  of  Ships,  as  if  they  Jhall 
fet  Sail  after  an  Embargo ,  who  Jhall  anfwer  I 

I V .  Of  Faults  aferibed  to  him  before  departure  in 
tempefuous  Weather ,  faying  in  Port ,  he. 

V.  Over-charging  or  over -lading  the  Ship  above  the 
Birth-mark  ;  or  receipt  of  fuch  Perfons  on  Ship¬ 
board  as  may  hazard  the  Lading. 

VI.  Of  Lading  aboard  in  the  Ships  of  Enemies ,  his 
own  proving  difable d . 

VII.  Of  Jhipping  Goods  elfewhere  than  at  the  public! 
Ports  or  Keys  ;  and  the  taking  in  prohibited  Goods . 

VIII.  Of  wearing  unlawful  Colours  or  Flags ,  and 
of  yielding  up  his  Ship  cowardly ,  if  ajfaulted ,  where 
liable ,  where  excufed . 

IX.  O/'  carrying  fictitious  Coquets  and  Papers , 
refufing  payment  of  Cujloms  and  Duties. 

X.  0/  fitting  Sail  with  infufificicnt  Tackle ,  W  of 
taking  in  and  delivering  out  with  the  like  ;  and  of 
his  Charge  of  Goods  till  faftly  delivered. 

XL  Of  departing  without  giving  notice  to  the  CuJ'- 
tomer. 

XII.  Of  Faults  committed  by  Maficr  and  Skipper  at 
Sea. 

XlLr.  Pules  in  Law  in  the  charging  him  for  repara¬ 
tion  of  damage.  Infant  Majler  of  a  Ship  fine  able 
in  the  Admiralty ,  for  wafiing  or  Jp oiling  Goods. 

XIV.  Of  the  Power  and  Authority  that  the  Mafter 
hath  in  difpofing ,  hypothecating  or  pieaging  the 
Ship ,  Furnitun  and  Lading. 

Vo l.  I.  Y  XV. 
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XV.  Where  Mafer  s  are  difah led ,  though  in  necejjityy 
to  impawn  the  VeffieL 

XVI.  Where  they  may  difpofe  of  Vejfel  and  Ladings 
and  where  not . 

XVII.  What  Veffels  and  Mariners  the  Mafer  mujl 
have  for  importing  in  or  exporting  out  of  His  Ala - 
jelly  s  Plantations  in  Afia,  Africa,  and  America, 

XVIII.  What  Ships  may  go  from  Port  to  Port  in 
England. 

XIX.  Ships  not  to  import  the  Goods  of  any  Country , 
hut  of  that  from  whence  they  are  brought . 

XX.  What  time  the  Mafer  Jhall  he  coming  up  after 
arrived  at  Gravefend,  or  at  any  other  Port  within 
the  Re  aim ,  in  order  to  his  difeharge . 

XXI.  Of  going  from  Port  to  Port  ivithin  the  Realm 
how  provided . 

XXII.  Of  Goods  prohibited  to  he  imported  from  the 
Netherlands  or  Germany  in  any  Ships  vjhatfoever , 

I.  Mailer  of  a  Ship  is  more  than  one. 


who,  for  his  knowledge  in  Navigation , 


fidelity  and  diferetion,  hath  the  Government 
of  the  Ship  committed  to  his  care  and  ma- 


leg.  i.  JeEx-  nagement ;  and  by  the  Common  Law ,  (by 


which  Properties  are  to  be  guided,)  he  hath 


no  Property  either  general  or  fpecial,  by  the 
confti;utitig  of  him  a  Mailer  *  yet  the  Law 


Cafe. 


Moor  918.  looks  upon  him  as  an  Officer ,  who  mu  ft  ren¬ 


der  and  give  an  account  for  the  whole  charge, 
when  once  committed  to  his  care  and  cullody ; 
and  upon  failure  to  render  fatisfadlion  :  And 
therefore  if  misfortunes  happen,  if  they  be 
either  through  negligence,  wilfulnefs,  or  ig¬ 
norance  of  himfelf  or  his  Mariners,  he  mull 
be  refponfible. 


In  Chancery.  A  Mailer  of  a  Ship,  fo  appointed  by  B. 


Owner,  treats  with  the  Plaintiff  to  take  the 
Ship  to  Freight  for  80  Tuns  to  fail  from  Lon¬ 
don  to  Falmouth ,  and  fo  from  thence  to  Bar¬ 
celona^  without  altering  the  Voyage ;  and 


there 
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there  to  unlade  at  a  certain  Rate  per  Tun. 
And  to  perform  this  the  Mafter  obliges  the 
Ship  and  what  was  therein,  valued  at  500 1. 
and  accordingly  a  Charter-party  was  made  and 
fealed  between  the  Mafter  and  the  Merchant; 
but  the  Owners  of  the  Ship  were  no  Parties 
thereunto.  The  Mafter  deviates  and  com¬ 
mits  Barretry,  and  the  Merchant  in  effect, 
lofes  his  Voyage  and  Goods,  for  the  Mer¬ 
chandize,  being  Fifh,  came  not  till  Lent  was 
paft,  and  were  rotten.  The  Merchant’s  Fac¬ 
tor  thereupon  fueth  the  Mafter  in  the  Court 
of  Admiralty  at  Barcelona ,  and  upon  an  Ap¬ 
peal  to  a  higher  Court  in  Spain ,  hath  Sentence 
againft  the  Mafter  and  the  Ship ;  which  com¬ 
ing  to  his  Hands  (viz.  the  Merchant’s  Hands) 
the  Owner  brings  an  Acftion  of  Trover  for 
the  Ship ;  the  Mafter  files  in  Chancery  to 
ftop  this  Suit,  and  another  Suit  brought  for 
the  Owner  for  Freight,  claiming  deductions 
out  of  both,  for  his  Damages  fuftained  by 
the  Mafter,  for  the  breach  of  the  Articles  by 
the  Mafter,  for  if  the  Owner  gives  Authority 
to  the  Mafter  to  contract  he  lhall  bear  the 
lofs,  but  in  Cafe  of  Bottomry  after  a  Voyage 
begun,  the  Mafter  cannot  oblige  the  Owner 
beyond  the  Value  of  the  Ship  ;  But  this  Cafe 
is  on  Cbntract. 

Lord-Chancellor  Nottingham.  The  Char¬ 
ter-Party  values  the  Ship  at  a  certain  rate, 
and  you  fhall  not  oblige  the  Owners  farther, 
and  that  only  with  relation  to  the  Freight' 
not  to  the  value  of  the  Ship  ;  the  Mafter  is 
liable  to  the  Deviation  and  Barretry,  but  not 
the  Owners  ;  elfe  Mailers  fliould  be  Owners 
of  all  mens  Ships  and  Eftate,  Mkh.  2q. 
Car.  2. 


Vide  5.  Co. 
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2  Vem.  643*  But  where  the  Matter  of  the  Ship  took 
Beef,  Sails,  &c.  on  Credit,  and  failed,  the 
Owners  were  obliged  to  pay  ;  and  not  allowed 
to  defend  themfelves  by  in  fitting  that  the 
Matter  was  liable  only,  and  that  they  had 
given  him  Money  to  pay  the  Plaintiff.  He 
is  but  their  Servant,  and  where  he  buys  they 
are  liable,  and  continue  fo  if  he  has  not  paid 
the  Creditor,  though  they  gave  him  Money 
for  that  Purpofe. 

II.  If  the  fault  be  committed  in  any  Port, 
Haven,  River,  or  Creek,  or  any  other  place 
which  is  infra  Corpus  Comitatus ,  the  Common 
Law  fhall  have  Jurifdidtion  to  anfwer  the 
party  damnified,  and  not  the  Admiralty  •,  but 
107.  Mo.  S91,  •£  the  fame  be  committed  fuper  ahum  mare , 
9lb'  the  Admiralty  fhall  have  Jurifdidiion  of  the 

fame  •,  yet  if  it  be  on  a  place  where  there  is 
divifum  imperium ,  then  according  to  the  Flux 
or  Reflux  the  Admiralty  may  challenge  •,  the 
other  of  Common  Right  belonging  to  the 
Common  Law. 

The  Common  Law  is  the  over-ruling  Jurif- 
didtion  in  this  Realm  •,  and  they  are  to  intitle 
themfelves  well  who  would  draw  a  thing  out 
of  it. 

And  therefore  fo  foon  as  Merchandizes  and 
other  Commodities  are  put  aboard  the  Ship, 
whether  fhe  be  riding  in  Port,  Haven,  or 
any  other  part  of  the  Seas,  he  that  is  Exercitor 
Navis  is  chargeable  therewith  ;  and  if  the  fame 
be  there  loft  or  purloined,  or  fuftain  any  da- 
F.  Naut.  cav.p.  mage,  hurt  or  lofs,  whether  in  the  Haven  or 
jiab.  leg.  1 .  port  before,  or  upon  the  Seas  after  fhe  is  in 
3,  >7.  jler  Voyage,  whether  it  be  by  Mariners,  or 
by  any  other  through  their  permiflion,  he 
that  is  Exercitor  Navis  mutt  anfwer  the  da¬ 


L.  Raymond 
27  2. 


mage. 


t 
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mage,  for  that  the  very  lading  of  the  Goods 
aboard  the  Ship,  does  fubjed  the  M after  to 
anfwer  the  fame :  And  with  this  agrees  the 
Common  Law,  -where  it  was  adjudged,  That  AW.  8$. 
Goods  being  fent  aboard  a  Ship,  and  the  L.RqynuziOk 
Mafter  having  iigned  his  Bills  of  Lading  for  I9°’ 
the  fame,  the  Goods  were  flowed,  and  in  the  L^Keb.  866. 
night  divers  Perfons,  under  the  pretence  that  3  Keb.  72, 
they  were  Prels-mafters,  entered  the  Ship  and  1 I2>  132> 
robbed  her  of  thofe  Goods;  the  Merchant1^* 
brought  an  Adion  at  the  Common  Law  agaihft 
the  Mafter;  and  the  Queftionwas,  Whether 
he  fhould  anfwer  for  the  fame ;  for  it  was 
alledged  on  his  part,  That  there  was  no  de¬ 
fault  or  negligence  in  him,  for  he  had  a  fuf- 
ficient  guard,  the  Goods  were  all  locked  up 
under  Hatches,  the  Thieves  came  as  Prefs - 
Maflers ,  and  by  force  robbed  the  Ship ;  and  ,  T, 

that  the  fame  was  vis  major  f,  and  that  he  theCiviTLaw 
could  not  have  prevented  the  fame.  And  does  fome- 
laftly,  That  though  he  was  called  Mafter  or timcs 
Exercitor  Navis ,  yet  he  had  no  fhare  in  the 
Ship,  and  was  but  in  the  Nature  of  a  Servant, 
afting  for  a  Salary.  But  notwithftanding  it 
was  adjudged  for  the  Plaintiff,  for  at  his 
peril  hemuft  fee  that  all  things  be  forth-com¬ 
ing  that  are  delivered  to  him,  let  what  acci¬ 
dent  foever  happen  ;  (the  ad  of  God,  or  an 
Enemy,  perils  and  dangers  of  the  Seas  only 
excepted)  but  for  Fire,  Thieves  and  the  like, . 
he^muft  anfwer,  and  is  in  the  nature  of  a  *  %.  105. 

*  Common  Carrier  ;  and  that  though  he  re- 
ceives  a  Salary,  yet  he  is  a  known  and  pub- 1  ty'** 
lick  Officer,  and  one  that  the  Law  looks  upon  876.' 
to  anfwer,  and  the  Plaintiff  hath  his  Eledion  ffoL  17,  is. 
to  charge  either  Mafter  or  Owners,  or  both  AM-  i78> 

at  his  pleafure,  but  can  have  but  one  Satis-i79*^ 

fadioa.  4  ‘  Cr0.jac.m, 

189,330,33^ 

A  3  If  Salk,  388. 


Ji 
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I  Sid*  36.  Debet  Exercitor  omnium  nautarum  fuoru?n ,  five  liber i  Jtntfiv* 
fervi,  faftum  prajlare,  nec  immerito  fattum  eorum  praijlat ,  cum  ipfe  cos 
J^uo  pt  1  iculo  adhibuerit  :  Sed  non  all  us  prcejiat  quam  Ji  in  ipfa  nci<ve  dam¬ 
num  datum  Jit ,  cate  rum  Ji  extra  navim,  licet  a  ?iautisy  non  praftabit . 
Plant*  Caup.  Stabilit *  Leg*  i.  Sedi.  7.  debet  Exercitor* 

Evd  Leg.  de -  If  a  Matter  fhall  receive  Goods  at  the 
la  Exercitor.  Wharf  or  Key,  or  lhall  fend  his  Boat  for  the 

fame,  and  they  happen  to  be  loft,  he  fhall 
hkewife  anfwer  both  by  the  Marine  Law  and 
the  Common  Law. 

Mayor  &  Com.  de  London  againft  Hunt. 

Error  of  a  Judgment  in  B.  R.  in  Affumpfit 
brought  by  the  Mayor  and  Commonalty 
againft  Hunt ,  where  they  declared  of  a  Cuf- 
tom,  That  they  and  their  Predeceffors,  Ma¬ 
jors,  &?c.  had  of  every  Mafter  of  a  Ship  8  r. 
per  Tun  for  every  Tun  of  Cheefe  brought 
from  any  place  in  England  to  the  Port  of  Lon¬ 
don^  ab  or  tent  e  de  London~Eridg  e,  in  the  name 
of  Weighage  ;  and  that  the  Defendant  being 
Mafter  of  a  Ship,  had  brought  to  the  Port  of 
London  fo  many  Tuns,  which  at  that  rate 
came  to  fo  much,  which  he  hath  not  paid ; 
upon  non  AJfumpJit,  Verdift  and  Judgment 
for  the  Plaintiff.  Upon  which  Hunt  the  De¬ 
fendant  brought  a  Writ  of  Error,  and  two 
Errors  were  afligned.  i.  That  the  A  ft  ion 
did  not  lie  againft  the  Mafter,  but  that  the 
Duty  was  due  from  the  Merchants,  Owners 
of  the  Goods ;  but  the  Judgment  was  affirm¬ 
ed,  for  that  the  Mafter  is  intrufted  with  the 
Goods,  and  hath  a  Recompence  from  the 
Merchants  for  bringing  the  Goods,  and  is 
refponfible  for  them,  and  therefore  fhall  be 
charged  for  the  Duty;  and  it  would  be  in¬ 
finite  to  fearch  for  the  Owners  of  the  feveral 
Goods,  which  are  all  in  the  Cuftody  of  the' 

Matter 


/ 
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Matter  who  brought  them  into  Port,  and 
therefore  helliall  be  charged.  3.  Levinz  37. 

III.  If  Goods  be  laden  aboard,  and  after  Digeft.  lih.  9. 
an  Embargo  or  Reftraint  from  the  Prince  or llt*  61. 
State  comes  forth,  and  then  he  breaks  Ground, 

or  endeavours  to  fail  away,  if  any  damage 
accrues,  he  mutt  be  refponfible  for  the  fame. 

The  reafon  is,  becaufe  his  Freight  is  due  and 
mutt  be  paid  ;  nay,  although  the  very  Goods 
be  feized  as  bona  conirabandos . 

A  Ship  was  hired  to  J.  S.  in  England  to  %  ^42. 

freight  at  3/.  1  os.  per  Tun  to  Bourdeaux ; 
then  an  Embargo  is  laid  ;  (lie  afterwards 
proceeds  to  Bourdeaux ;  the  Matter,  not  dif- 
covering  his  firft  Agreement,  agrees  with  the 
Correfpondents  there  of  J.  S.  to  allow  him 
6  /.  10  s.  per  Tun  •,  upon  this  laft  Agreement 
he  recovered  at  Law;  and  Equity  would  not 
relieve  ;  becaufe  the  Performance  of  the  firft 
Agreement  was  hindered  by  the  Embargo. 

IV.  He  muft  not  fail  in  tempeftuous  Wea¬ 
ther,  nor  put  forth  to  Sea  without  having 

firft  confulted  with  his  Company  *  ;  nor  muft  *  L  Glen* 
he  flay  in  Port  or  Harbour  without  juft  caufe  ju/g,  2. 
when  a  fair  wind  invites  his  departure. 

V.  He  muft  not  over-charge  or  lade  his 
Ship  above  the  Birth-mark,  or  take  into  his 
Ship  any  Perfon  of  an  obfcure  and  unknown 
Condition,  without  Letters  of  fa fe  Condufr.  Star.  1$  H.  6. 

VI.  Nor  ought  he  to  lade  any  of  his  Mer  -cap.  8. 

chant’s  Goods  aboard  any  of  the. King’s.  Ene-  n<i 

inie$  Ships  (admitting  his  own  Vefi'el  leaky  or  L^‘  ^ 

difabled)  without  Letters  of  fafe  Conduct  'xpXpoVa^C.  de 
otherwife  die  fame  may  be  made  Prize,  and  A laut.fotnor. 
he  muft  anfwer  the  Damage  that  follows  the  Stat-  4  4* 

Addon.  2°" 

Nor  fliall  lie  come  or  fneak  into  the  Creeks  Sfnf  y  ,  Ir  ^ 
or  other  places,  when  laden  homewards,  but  ' 

Y  4  into 
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into  the  King’s  great  Ports,  (unlefs  he  be 
driven  in  by  Tempeft)  for  otherwife  he  for¬ 
feits  to  the  King  all  the  Merchandize,  and 
therefore  muft  anfwer. 

VII.  Nor  ought  he  to  Ihip  any  Merchan- 


1,2  P.'G  ful  Goods,  ■  whereby  the  whole  C&vpo  may  be 


'  to  feizure  or  furreption. 


He  may  not  fet  fail  without  able  and 
fufficient  Mariners  both  for  quality  and 


numbe 


By  5  G.  2.  ch.  20.  Matters  of  Veflels  out¬ 
ward-bound  are  not  to  receive  on  board  their 
Gunpounder,  either  as  Merchandize  or  Am¬ 
munition  (the  King’s  Service  excepted)  be¬ 
fore  they  be  at,  over-againft,  or  below  Black- 
Wall,  on  forfeiture  of  5 1.  for  every  so  lb. 
Weight,  &c. 

By  the  fame  Aft,  the  Matters  of  Ships  com¬ 
ing  into  the  Thames  fhall  land  their  Powder 
_ before  their  Arrival  at  Black-Wall-,  or  within 
twenty-four  Hours,  if  Weather  permit,  after 
they  come  to  anchor  there,  or  at  the  Place 
of  unloading  5  forfeiture  as  in  foregoing 
Seftion. 

•  Keeping  Guns  Ihotted,  firing  a  Gun  above 
Blackwall  before  Sun-rifing  or  after  Sun-fet- 
ting,  are  alfo  prohibited  by  the  fame  Aft, 
but  under  fmaller  Penalties,  viz.  A  Gun 
Ihotted  5s.  a  Gun  fired  ior.  melting  Pitch 
there  on  board  is  liable  to  a  Penalty  of  5  /. 

Search  may  be  made  by  an  Elder- Brother 
of  Trinity-Houfe,  impgwered  under  the  Cor¬ 
poration  Seal ;  and  not  permitting  him  to 
make  duefearch  is  liable  to  a  Penalty  of  5/. 


VIII. 
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VIII.  He  may  not  ufe  any  unlawful  Co-  " 

lours,  Enfigns,  Pendants,  Jacks  or  Flags  *,  *  Proclama- 
whereby  his  Ship  or  Lading  may  incur  a tl0n  SePtm  25* 
Seizure,  or  the  Cargo  receive  any  detriment  Car‘ 2 * 

Or  damage.  proponas  ad 

He  muft  not  fuffer  the  Lading  to  be  ftoln  Leg .  Rhcd. 
or  imbezzled  ;  if  the  fame  be,  he  muft  b q  Lj  Leg.  m/n. 

refponfible,  unlefs  it  be  where  there  is  vis  di^peri™™! 
major ;  as  if  he  be  affaulted  at  Sea  either  by  ^  y  Leg . 
Enemies,  Ships  of  Reprize,  or  Pirates,  there,  5  Zsf6.Naut. 
if  no  fault  or  negligence  was  in  him,  but  CauP* 
that  he  performed  the  part  of  an  honeft,  l2*%n'  I9°’ 
faithful,  and  valiant  man,  he  fhall  be  excu-  Raymond  120. 
fed.  Yet  it  hath  been  adjudged,  That  if  a  1  Mod.  85. 
Merchantman  lies  in  a  Port  or  Haven,  and  2  Le^mz.6^. 
a  Pirate,  Sea-  Rover,  or  other  Thieves  enter 
her  and  over- power  her  Men,  and  then  rob 
her,  yet  the  Mafter  muft  be  refponfible  *,  but 
if  an  Enemy  enter  and  commit  the  depreda¬ 
tion,  there  the  Mafter  is  excufed.  2  Keble 
866,  3  Keb.  72,  112,  132,  135. 

IX.  He  muft  not  carry  any  counterfeit  1 3  Ll.i.cap.^. 
Coquets  or  other  fictitious  and  colourable 
Ship-papers  to  involve  the  Goods  of  the  In-  excufand.  * 
nocent  with  the  Nocent. 

Nor  muft  he  refufe  the  payment  of  the  Sccund./n.Leg. 
juft  and  ordinary  Duties  and  Port-charges,  ultadLeg.quum 
Cuftoms  and  Imports,  to  the  hazard  of  zrw K°Ponasf  c- 
part  of  his  Lading;  yet  if  he  offers  that Leg.OlerZ'. 
which  is  juft  and  pertains  to  pay,  then  he  is  24./V.  Leg. 
excufed.  quant,  de  pub. 

X.  He  muft  not  fet  fail  with  infufficient 
Rigging  or  Tackle,  or  with  other  or  fewer 
Cables  than  is  ufualand  requifite,  refpeft  be¬ 
ing  had  to  the  burden  of  the  Vefiel :  And  if  • 
any  damage  happens  by  the  delivery  of  the 
Goods  into  the  Lighter,  as  that  the  Ropes 
break,  -and  the  like  ;  there  he  muft  anlwer ; 

but 


*33' 


*  Pafch.  26. 
Car.  rul’d  at 
Guild -Hallhy 
L.  C.  J.  Hale • 


1 8  Eliz.cap.g 
14  Car.  2. 
cap.  1 I. 


Dige/l.  /.  cum¬ 
in  debit  0  F .  de 
Probat . 


l.Cod.  ds 
Navibus  non 
excufand. 
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but  if  the  Lighter  comes  to  the  Wharf  or 
Key ;  and  then  in  taking  up  the  Goods,  the 
Rope  breaks,  the  Mafter  is  excufed,  and  the 
Wharfinger  is  liable. 

If  fine  Goods,  or  the  like,  are  put  into  a 
clofe  Lighter,  and  to  be  conveyed  from  the 
Ship  to  the  Key,  it  is  ufual  there,  that  the 
Mafter  fend  a  competent  number  of  his  Ma¬ 
riners  to  look  to  the  Merchandize,  if  then 
any  of  the  Goods  are  loft  and  imbezzled,  the 
Mafter  is  refponfible  *,  and  not  the  Whar¬ 
finger  ;  but  if  fuch  Goods  are  to  be  fent 
aboard  a  Ship,  there  the  Wharfinger,  at  his 
Peril,  muft  take  care  the  fame  be  preferved. 

XI.  After  his  Arrival  at  Port,  he  ought 
to  fee  that  the  Ship  be  well  moored  and  an¬ 
chored  ;  and  after  reladed,  not  to  depart  or 
fet  fail  till  he  hath  been  cleared ;  for  if  any 

•  damage  happens  by  reafon  of  any  fault  or  neg¬ 
ligence  in  him  or  his  Mariners,  whereby  the 
Merchant  or  the  Lading  receives  any  damage, 
he  muft  anfwer  the  fame. 

XII.  And  as  the  Law  aferibes  thefe  things 
and  many  more  to  him  as  faults,  when  com¬ 
mitted  by  him  or  his  Mariners  in  Ports,  fo 
there  are  other  things  which  the  Law  looks 
upon  to  be  as  faults  in  him  in  his  Voyage, 
when  done  : 

As  if  he  deviates  in  his  courfe  without  ju ft 
caufe,  or  fleers  a  dangerous  and  unufual  wrayh 
when  he  may  have  a  more  fecure  paflage ; 
though  to  avoid  illegal  impofitions,  he  may 
fomewhat  change  his  courfe  ;  nor  may  he  fail 
by  places  infefted  with  Pirates,  Enemies,  or 
other  places  notorioufiy  known  to  be  unfafe  ; 
nor  engage  his  Vefifel  among  Rocks  or  re¬ 
markable  Sands,  being  thereto  necefiitated  by 

violence 
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violence  of  Wind  and  Weather,  or  deluded 
byfalfe  Lights. 

The  M after  fhall  not  be  anfwerable  for 
the  Contrafts  of  their  Mariners  5  but  ;hey 
may  be  detained  for  their  Crimes. 

XIII.  By  the  Marine  Law,  he  that  will 
charge  a  Matter  with  a  fault,  as  in  relation  to 
his  Duty,  muft  not  think  that  a  general  charge 
is  fufficient  in  Law,  but  he  ought  to  affign 
and  fpecify  the  very  fault  wherewith  he  is  ib 
charged. 

So  he  that  will  infer,  that  fuch  or  fuch  a 
fad  difafter  hath  happened  or  been  occafioned 
by  reafon  of  fome  fault  in  the  Mariners*,  muft 
not  only  prove  the  fault  itfelf,  but  muft  alfo 
prove  that  that  fault  did  difpole  to  fuch  a  fad 
event;  or  that  fuch  a  misfortune  could  not 
have  happened  without  fuch  a  fault  precedent. 

If  an  Infant  being  M after  of  a  Ship,  byInfantMa!|er' 
Contraft  with  another,  take  upon  him  to  0f  aShip,lia- 
bring  certain  Goods  from  Si.  Chrijlopbers  to  bletobefued 
England ,  and  there  to  deliver  them,  but  de-  in  the  Adnu* 
delivers  them  not  according  to  agreement,111  ^  * 
but  waftes  and  confumes  them,  he  may  be 
fued  in  the  Admiral  Court  altho*  he  be  an 
Infant;  for  this  Suit  is  but  in  Nature  of  a 
Detinue  or  a  Trover  and  Converfion  at  the 
Common  Law  ;  and  a  Prohibition  denied  for 
that  Caufe.  Fumes  againft  Smith .  1  Rolls 
Abr.  530. 

XIV.  When  Voyages  are  undertaken,  the 
Matter  is  there  placed  in  by  the  Owners,  and 
they  ought  to  make  good  the  Matter’s  faeft 

and  deed  ;  -f-  and  therefore  as  the  whole  care  -j-  Rcccepit faU 
and  charge  of  Ship  and  Goods  are  committed  rjum  fore,  u- 
to  the  Matter,  it  is  the  prudence  of  the  Own-  irumfiin  na~ 
ers  to  be  careful  who  they  will  admit  Com-  ™Zjfignat* 
mander  of  their  Ship,  fince  their  actions  fub-  fint,  anetfi  non 

jeft  fni  ajfgna* 
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fg  iscfame*jg&  them  toanfwer  the  damage,  or  whatever 
■vim  fan,  odltT  he  hiah  in  reference  to  this  Im- 
receptee  ‘viden-  p  oy ,  and  therefore  he  can  freight  out  the 
tur>  &  omni.  Veiled,  take  in  Goods  and  Pafiengers  mend 

7°zz:i  z\{7^  theflShip ;  and  tothac  effea>  if 

na-vim  Mata?  nm  m  -a  Grange  Country  he  .may  bor- 
Junt,  (3  faa.  row  Money,  with  Advice  of  his  Mariners, 
um  nonfolum  upon  fome  of  the  Tackle,  or  fell  fome  of  the’ 

"XfX,^rcharnd;ze‘  If  Part  of  the  Goods  ihall  be 
<3  retiorum.  R  d  !R  Rc  1  neceffity,  the  higheft  price  that 
r.  Nauta  the  remainder  are  fold  for,  muft  be  aniwered 
Caut-  Stab,  and  paid  to  the  Merchant  f  after  which  the 

Lrdedt  Sca'  ^erdiant  muft  Pay  for  the  Freight  of  thofe 
.  ‘  Goods  as  well  as  for  the  remainder.  Leg.  Ole- 

ron.  i.  But  if  the  Ship  in  the  Voyage  happens 
to  be  call  away,  then,  only  fhall  be  tendered 
the  price  that  the  Goods  were  bought  for. 

By  the  Common  Lazv ,  the  Mafter  of  a  Ship 
..  ...  could  not  impawn  the  Ship  or  Goods,  Bot¬ 

any  Property  either  general  or  fpecial  was  not 

in  him,  nor  is  fuch  power  given  unto  him  by 
the  conftituting  of  him  a  Mafter. 

Lug.  Oleron.  h  et  the  Common  Law  hath  held  the  Law 
22.  of  Oleron  reafonable.  That  if  a  Ship  be  at 
Hob.  a,  i2.  Sea  andtakes  leak,  or  otherwife  want  Victuals 
Latch  252.  or  Qi;j1€r  Neceflaries,  whereby  either  herfelf 
be  in  danger,  or  the  Voyage  may  be  defeated, 
that  in  fuch  cafe  of  neceffity  the  Mafter  may 
„  impawn  for  money  or  other  things,  to  relieve 

34' ^  7' Puch  extremities,  by  Employing  the  fame  to 
that  end  •,  and  therefore  lie  being  the  Perfon 
trufted  with  the  Ship  and  Voyage,  may  there- 
xoie  leafonably  be  thought  to  have  that  power 

Lex  Mercator  given  to  him  implicitly,  rather  than  to  fee 
102,122.  the  whole  loft. 

A  Ship  put  into  Bojlon  in  New-England, 
and  there  the  Mafter  took  up  Neceltaries, 
and  gave  a  Bill  of  Sale  by  way  of  Hypothe- 
.  cation. 


Noy.  95 
Mo .  9 1 8. 
Leg.  Oleron 

C.  I,  12. 
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cation,  and  there  being  a  Suit  againft  the  Sa^35 -P!-  9- 
Ship  and  Owners  to  compel  Repayment,  a  ,, " 
Prohibition  was  piayed  i  thereupon  tlie  Raymond \ 
Court  held,  that  the  Mailer  could  not  by  his  982.  s.  C. 
contradl  make  the  Owners  perfo^ally  liable  to 
a  Suit,  and  therefore  granted  a  Prohibition 
as  to  them,  but  refufed  it  as  to  the  Ship  ;  for 
the  Mailer  can  have  no  credit  but  upon  giving 
fecurity  by  Hypothecation :  And  that  it  was 
unreafonable  for  them  to  prevent  the  Court 
of  Admiralty’s  giving  a  Remedy,  when  they 
could  give  none  themfelves. 

But  a  Mailer,  for  any  debt  of  his  own,  L.  Raymond, 
cannot  impawn  or  hypothecate  the  Ship,  984-  s-  c • 
for  the  fame  is  no  ways  liable,  but  in  cafe 
of  necefiity  for  the  relief  and  compleating  of 
the  Voyage. 

Nor  can  he  fell  or  difpofe  of  the  fame  with- 1  Siderf.  433. 
out  aru  Authority  or  Licence  from  the  Own  *  v*tf'  1  Rollj- 
ers  3  and  when  he  does  impawn  or  hypothe- 
cate  the  VelTel  or  Furniture,  he  ought  to 
have  the  confent  and  advice  of  his  Mariners. 

A  Ship  being  repaired,  &c.  in  the  Thames*  _  Trr.1t. 

„  ..  f  ,  .  0  /  ^  Peer  //  till  am  s 

is  not  liable,  but  the  Owners.  ^  Su 

XV.  And  where  the  Ship  is  well  engaged,  Raymond  152, 
Ihe  is  for  ever  obliged,  and  the  Owners  areSo6. 
concluded  thereby  till  Redemption. 

But  in  regard  Mailers  might  not  be  tempt¬ 
ed  to  engage  the  Owners,  or  inletter  them 
with  fuch  fort  of  obligations,  but  where  there 
is  very  apparent  caufe  and  necefiity,  they 
feldom  fuller  any  to  go  Skipper  or  Mailer, 
but  he  that  hath  a  fhare  or  part  in  her ;  lo 
that  if  Monies  or  Provifions  be  taken  up,  he 
mull  bear  his  equal  fhare  and  proportion  with 
the  reft. 
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Judgment,  0-  Nor  can  the  Matter  on  every  cafe  of  necef- 
Uron,  cap.  22.  flty  impawn  the  Veil'd  or  Furniture  ;  for  if  foe 

be  freighted, ,  and  he  and  the  Owners  are  to 
join  in  the  laying  in  of  the  Provifions  for  the 
Voyage,  and  perhaps  he  wants  money,  (a 
great  fign  of  Meceffity)  yet  can  he  not  im¬ 
pawn  the  Veil'd  or  Furniture,  any  other  or 
further  than  for  his  own  part  or  fhare  in  her, 
the  which  he  may  transfer  and  grant,  as  a 
Man  may  do  an  eighth  or  fifth  part  in  Lands 
or  Houfes :  But  fuch  obligation  of  the  Veflel 
mutt  be  in  Foreign  parts,  or  Places  where 
the  Calamity  or  Necettity  is  univerfal  on  the 
Veil'd,  that  will  oblige  all  the  Owners. 

L.  Raymond  Where  a  Ship  was  hypothecated  at  Amfter- 
577>  57s*  dam ,  the  Party  was  allowed  to  fue  in  the  Ad¬ 

miralty  here. 

XVL  If  the  Veflel  happens  afterwards  to 
be  wrecked  or  caft  away,  and  the  Mariners 
by  their  great  Pains  and  Care  recover  fome  of 
the  Ruins  and  Lading,  the  Matter  in  that 
Cafe  may  pledge  the  fame,  the  Product  of 
which  he  may  diftribute  amongft  his  diftreifed 
Mariners,  in  order  to  the  carrying  them  home 
Judgment,  O-  to  their  own  Country  :  But  if  the  Mariners 
in  on,  cap .  3.  no  v/ay  contributed  to  the  Salvage,  then  their 
Reward  is  funk  and  loft  with  the  Veflel. 
And  if  there  be  any  confiderable  part  of  the 
Lading  preferved,  he  ought  not  to  difmifs 
the  Mariners,  till  Advice  from  the  Laders  or 
Freighters  ;  for  otherwife  perchance  he  may 
be  made  liable. 

If  Merchants  freight  a  Veflel  at  their  own 
Charges,  and  fet  her  to  Sea,  and  flie  happens 
afterwards  to  be  Weather-bound,  the  Matter 
Leg.  Oleron .  may  impawn  either  the  Ship  or  Lading  at  his 
cap.  22.  Pleafure,  or  at  leaft  fuch  as  he  could  conve¬ 
niently  raife  Monies  on,  rather  than  fee  the 

whole 
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whole  Voyage  loft.  And  if  he  cannot  pawn 
the  Lading,  he  may  fell  the  fame,  that  is,  fo 
much  as  is  neceflfary  *  in  all  which  Cafes  his 
A£t  obliges. 

However,  Orders  and  Inftrudtions  are  as 
carefully  to  be  looked  upon  and  followed  as 
the  Magnet. 

XVII.  He  is  not  to  import  into,  or  export 
out  of  any  the  Englijh  Plantations  in  Afia , 
Africa ,  or  America ,  but  in  Englijh  or  Irijh 
Vefiels,  or  of  the  Vefiels  built  and  belonging 
to  that  Country,  I  {land,  Plantation,  or  Ter¬ 
ritory  ^  the  Mafter  and  three-fourths  of  the 
Mariners  to  be  Englijh ,  upon  forfeiture  of 
Ship  and  Goods  ;  and  if  otherwife,  they  are 
to  be  looked  upon  as  Prize,  and  may  be 
feized  by  any  of  the  King’s  Officers  and  Com¬ 
manders,  and  to  be  divided  as  Prizes,  ac¬ 
cording  to  the  Orders  and  Rules  of  the  Sea. 

All  Goods  of  the  Growth  of  his  Majcfty’s 
Plantations  are  not  to  be  imported  into  Eng¬ 
land^  Ireland ,  or  Wales,  Ifiand  of  Jcrfey  or 
Guernfey ,  but  in  fuch  Vefiels  as  truly  belong 
to  Owners  that  are  of  England ,  Ireland ,  Wales , 
Jerfey  or  Guernfey ,  and  three-fourths  at  leaft 
of  the  Mariners  are  to  be  Englijh ,  upon  for¬ 
feiture  of  Ship  and  Goods. 

The  Goods  and  Wares  of  thofe  Plantations, 
and  brought  in  fuch  manner  as  aforefaid,  mull 
be  brought  from  thofe  very  Countries  of  their 
feveral  Produdtions  and  Growths,  or  from  the 
Ports  where  they  are  ufually  flipped  out,  on 
forfeiture  of  Ships  and  Goods. 

XVIII.  No  Ship  to  go  from  Port  to  Port 
in  England ,  Ireland ,  Wales ,  Jerfey ,  or  Guern¬ 
fey ,  or  Berwick ,  unlefs  the  Owners  are  Deni¬ 
zens  or  Naturalized,  and  the  Mafter  and  three- 
fourths  to  be  Englijh . 

All 


335 


The  like  pro- 
vifion  on  the 
like  penalty 
is  for  Goods 
of  Mufco^vy, 
and  of  the 
Dominions 
and  Territo¬ 
ries  of  the 
Czar :  So 
like  wife  of 
Currants  be¬ 
longing  to  the 
Ottoman  Ter¬ 
ritories  or 
Dominions. 
Note,  Cafes 
of  ficknefs, 
death,  capti¬ 
vity,  falvc  the 
Claufe  as  to 
Mariners. 


That  is  thofe 
that  do  not 
belong  to 

Englijh,  Irijh , 
IVelJh ,  or 
thofe  of  Jcr- 
Jry y  or  Guerti - 
/O'* 
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All  Owners  mult  fwear  that  their  Veflels 
or  Ships  are  their  own  proper  Ships  and  VeF 
fels,  and  that  no  Foreigner  hath  any  Share  or 
Part  in  her,  and  muft  enter  the  fame ;  and 
that  ihe  was  bought  for  a  valuable  Confide- 
ration,  Bona  fide . 

XIX.  Nor  to  bring  in  any  Goods  from  any 
Place,  but  what  are  of  the  Growth  of  that 
very  Country,  or  thofe  Places  which  ufually  are 
for  the  firft  fhipping,  on  pain  of  forfeiture  of 
their  Veffel  and  Furniture. 

This  doth  not  extend  fo  far,  but  that  MaF 
ters  may  take  in  Goods  in  any  part  of  the 
Levant  or  Streigbts ,  although  they  are  not  of 
the  very  Growth  of  the  Place,  fo  that  they 
be  imported  in  Engiifh  Ships,  three-fourths 
12  Car.  2.  Engliflj  Mariners:  So  likewife  thofe  Ships 
lb.  that  are  for  India  in  any  of  thofe  Seas  to  the 
Southward  and  Eaftward  of  the  Cape  of  Good- 
Hope^  although  the  Ports  are  not  the  Places 
of  their  very  Growth. 

Any  People  of  England  may  import  (the 
Mafter  and  Mariners  three-fourths  Engiifh ) 
any  Goods  or  Wares  from  Spain ,  Portugal i 
Azores ,  Madeira ,  or  Canary  I  hands ;  nay  in 
Ships  that  are  not  Engiifh  built,  Bullion  may 
be  imported  ;  fo  likewife  in  thofe  that  are 
taken  by  way  of  Prize,  Bona  fide . 

But  Sugars,  Tobacco,  Cottons,  Ginger* 
Indicoes,  Puftick,  or  any  other  dying  Wood 
of  the  Growth  of  his  Majefty’s  Plantations,  to 
be  Flipped,  carried  or  conveyed  from  any  of 
the  Engiifh  Plantations,  are  to  be  carried  to 
no  Place  in  the  World,  but  are  to  come  di¬ 
rectly  for  England ,  Ireland ,  Wales ,  or  Berwick , 
upon  pain  of  forfeiture  of  Ship  and  Goods  ; 
and  the  Mafter  is  to  give  Bond  with  one  Se¬ 
curity  in  looo  /.  if  the  Ship  be  under  the  bur¬ 
den 
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den  of  ioo  Tuns,  and  zoool.  if  above; 
that  upon  Lading  he  brings  his  Ship  direbtly 
into  England ,  Ireland,  IVales  or  Berwick, 
(the  danger  of  the  Seas  excepted)  fo  like  wile 
they  are  to  do  the  fame  for  the  Ships  that 
frail  go  from  the  Plantations,  to  the  Governor 
of  fuch  Plantation,  upon  forfeiture  of  the 
Ship  and  Goods. 

By  3  Geo.  2.  c.  28.  Rice  is  permitted  to 
be  carried  South  of  Cape  Finefierre  without 
hr  ft  coming  to  Great-Britain. 

XX.  When  the  Mailer  frail  arrive  at 1 
Grave/end,  he  frail  not  be  above  three  Days 
coming  from  thence  to  the  Place  of  Dif- 
charge ;  nor  is  he  to  touch  at  any  Key  or 
Wharf  till  he  comes  to  Chefter' s  Key,  unlels 
hindered  by  contrary  Winds,  or  Draught 
of  Water,  or  other  juft  Impediment  to^be 
allowed  by  the  Officers :  And  likewife  he  or 
his  Purfer  are  there  to  make  Oath  of  the  Bur¬ 
den,  Contents  and  Lading  of  his  Ship,  and 
of  the  Marks,  Number,  Contents,  and  Qua¬ 
lities  of  every  Parcel  of  Goods  therein  laden, 
to  the  beft  of  his  Knowledge  ;  alio  where  and 
in  what  Port  fre  took  in  her  Lading,  and 
what  Country  built,  and  how  manned,’  who 
was  Mailer  during  the  Voyage,  and  who  the 
Owners ;  and  in  Out-Ports  mull  come  up  to 
the  Place  of  unlading,  as  the  condition  of 

the  Port  requires,  and  make  Entries,  on  pain 
or  ioo  /.  1 


N01  is  fuch  a  Mafter  to  lade  aboard  any 
Goods  outwards  to  any  Place  whatfoever 
without  entering  the  Ship  at  the  Cuitom- 
Houle,  her  Captain,  Mafter,  Burden,  Guns, 
Ammunition,  and  to  what  Place  fre  intends’ 
and  before  Departure  to  bring  in  a  Note  un¬ 
der  his  Hand  of  every  Merchant  that  frail 

V  OL.  I.  7 

^  have 
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have  laid  aboard  any  Goods,  together  with 
the  Marks  and  Numbers  of  fuch  Goods,  and 
be  fworn  as  to  the  fame,  on  pain  of  100/ 

No  Captain,  Mafter,  Purfer  of  any  of  His 
Majefty’s  Ships  of  War,  fhall  unlade  any 
Goods  before  Entry  made,  on  pain  of  1 00  1. 

Note ,  There  is  a  Lift  of  all  Foreign  built 
Ships  in  the  Exchequer.  No  Foreign  Ship, 
not  built  in  any  of  His  Majefty’s  Dominions 
of  Afia,  Afrit  a ,  ox  America,  after  Oftob.  1, 
5662,  and  exprefsly  named  in  the  Lift,  fhall 
enjoy  the  Privileges  of  a  Ship  belonging  to 
England  or  Ireland ,  although  owned  and  man¬ 
ned  by  Englijh,  except  only  fuch  as  are  taken 
by  way  of  Keprize,  and  Condemnation  made 
in  the  Admiralty  as  lawful  Prize.  None  but 
Englijh  and  Irijh  Subjects  in  the  Plantations 
are  to  be  accounted  Englijh. 

XXI.  If  the  Mafter  ffiall  have  Freight  from 
Port  to  Port  within  the  Realm,  he  ought  to 
have  Warrant  for  the  fame,  on  pain  of  For¬ 
feiture  of  the  Goods ;  and  he  is  to  take  forth 
a  Cocquet,  and  become  bound  to  go  to  fuch 
Port  defigned  for,  and  to  return  a  Certificate 
from  the  chief  Officers  of  that  Port  where  the 
fame  is  defigned  for,  and  difcharged  within 
fix  Months  from  the  date  of  the  Cocquet. 

XXII.  But  from  the  Netherlands  or  Ger¬ 
many,  there  may  not  be  imported  any  fort  of 
Wines  (other  than  Rbenifh)  Spicery,  Grocery, 
Tobacco,  Pot-afhes,  Pitch,  Tar,  Salt,  Rofin, 
Deal-boards,  hard  Timber,  Oil,  or  Olives, 


in  any  manner  of  Ships  whatfoever. 

It  might  not  feem  impertinent,  that  this 
latter  Part  which  is  abridged,  in  reference  to 
Matters  publick,  ffiould  be  inferted  •,  for  that 
fometimes  it  may  happen,  that  an  honeft  and 
well  meaning  Mafter  or  Skipper  might  inno- 
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cently  involve  and  hazard  the  Lofs  of  his 
Ship,  by  committing  Ads  againft  Laws  pofi- 
tive  and  prohibitory;  and  though  Mafters 
and  Mariners,  qua  tales ,  be  not  fo  exquifite, 
as  to  know  ail  that  does  belong  to  their  Duties, 
or  at  lead  that  which  the  Law  lays  incum¬ 
bent  on  their  Shoulders ;  yet  for  that  moft  of 
them  have  fome  imall  glimmerings  of  the 
fame,  fuch  Hints  in  Matters  publick  as  well 
as  private,  may  not  only  be  of  fome  Advan¬ 
tage  to  them,  but  alfo  to  Merchants,  who 
always,  upon  the  Mifcarriages  of  the  Mafters, 
prove  the  greateft  Sufferers ;  the  Offenders, 
for  the  moft  part,  proving  not  fufliciently 
folvent. 
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Of  Mariners,  their  feveral  Offices  and 
Immunities,  and  of  Barretry  com¬ 
mitted  by  them. 

I.  The  feveral  Marine  Officers  on  Ship-board,  and 
their  Charges  and  Duties . 

II.  Of  the  Mafler  s  Power  and  Authority  over  them ,  as 
in  relation  to  punijhing  or  otherwife . 

III.  The  Duty  that  Mariners  owe  to  each  other ,  and 
they  to  the  Ship . 

IV.  Their  attendance  requifite  when  laden  ;  and  if 
detriment ,  where  to  be  refponfible. 

V .  When  Accidents  befal  them ,  where  they  ought  to 
be  looked  after ,  and  at  whofe  cojls. 

VI.  The  Mariners  Oath  where  requifite  to  the  dif- 
ch urging  of  the  Mafler . 

VII.  What  Accidents  do  deflroy ,  and  what  not ,  their 
Wages . 

VIII.  Where  they  may  join  all  in  a  Suit  for  the  reco¬ 
very  of  their  Wages ,  and  where  not. 

IX.  Oj  their  W ages  where  liable  to  anfiver  damage . 

X.  Where  they  abfolutely  lofe  their  Wages . 

XL  Of  Money  or  Goods  taken  up  by  a  Mariner, 
where  it  Jhall  be  debt ,  and  where  a  Difcount  of  his 
Wages. 

XII.  And  of  their  becoming  liable  to  Correftion. 

XIII.  Barretry  in  the  Mariners,  the  reafon  why  the 
Law  imputes  Offences  in  them  to  be  an  fiver  cd  by  the 
Mafler. 

XIV.  In  what  Cafes  the  Mafler  Jhall  become  liable  for 
the  Allions  of  his  Mariners. 

X  V .  Of  Goods  purloined  before  they  are  brought  on 
Ship-board ,  where  the  Majler  is  hound  to  anfwer, 
and  where  not. 

XVI.  Of  the  Antiquity  of  fuch  Cuflom. 

XVII.  Of  Goods  brought  fecrctly^  in  on  Ship-board,  if 
purloined ,  where  the  Mafler  is  not  made  liable. 

XVIII.  Of 


Chap.  III.  Of  MARINERS. 

XVIII.  Of  Caution  or  f 'or e -warning  where  the  fame 
Jhall  excufe  the  M after. 

XIX.  Where  the  A  lifter  pall  be  liable ,  notwlth (land¬ 
ing  fuch  Caution. 


1.  1 1  "AHE  Perfons  ordinary  for  failing  in 
JL  Ships  have  divers  Denominations : 

The  firft,  which  is  the  Mafter,  known  to  us 
and  by  moft  Nations  botli  now  and  of  old, 
and  efpecially  by  the  Reman  Laws,  Navicu -  leg.  i.  fcf 
larius  or  Magifter  Navis  ;  in  Englifh  rendered  pffim  ad  Leg* 
Mafter  ;  or  Exercltor  Navis  ;  in  the  Feutonick 
Skipper ;  by  the  Grecians ,  Navarchus  or  Nan-  ^u^Caup. 
clerus  ;  by  the  Italians ,  Patrono.  But  this  is 
only  to  thofe  Vefiels  that  are  Ships  of  Burden 
and  of  Carriage;  for  to  Ships  of  War  the 
principal  there  is  commonly  called  Com¬ 
mander  or  Captain.  The  next  in  order  of 
Office  to  the  Mafter,  is  he  who  directs  the 
Ship  in  the  Courie  of  her  Voyage,  by  the 
French  called  Piloted  by  the  Englifh  and  Flem¬ 
ming,  Steerfman  ;  by  the  Remans ,  Gubernator  ; 
by  the  Italians ,  Nochiero  Pilotto  and  Navar¬ 
chus,  as  Gerettus  writes.  The  third  is  efteemed 


the  Mafter’s  Mate  or  Companion,  chiefly  if 
the  Mafter  be  Steerfman  himfelf ;  of  old  by 
the  Grecians  and  Romans  called  Proreta  ;  his  Vd.Lep.Con* 
Charge  is  to  command  all  before  the  Mail.  foL 
His  Succcfibr  in  order  is  the  Carpenter  or 
Shipwright,  by  thofe  two  Nations  of  old  call¬ 
ed  Naupegus  by  the  latter ;  by  the  firft  Cala- 
phates.  From  the  Loins  of  one  of  that  Rank 
fprang  that  great  Emperor  Michael,  firnamed 
C alaphates,  who  denied  not  to  own  the  Qua¬ 
lity  of  his  Father  among  his  Regal  Titles.  The  Father 
I  he  very  Name  of  Chalaphate  the  Venetian  and  NVas  of  Phala^ 
Italian  ftiil  ufe  to  this  Day.  &onia'  f  ^ 

I  he  next  who  fucceeds  in  order,  is  he  who  *  anus  oh-" 
bears  the  Charge  of  the  Ship’s  Boat,  by  the  ferves^.23. 

Z  3  Italians 
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Italians  called  Brachierie ;  by  the  Grecians 
and  Romans ,  Carabita,  from  Carabus ,  which 
denotes  the  Boat  of  a  Ship. 

The  fixth  in  order,  eipecially  in  Ships  of 
Burden,  is  the  Clerk  or  Pu> fer,  by  the  Italians 
called  Scrivano  ;  whofe  Duty  is  the  regiftering 
and  keeping  the  Accounts  of  all  received  in 
or  delivered  out  of  the  Ship ;  for  all  other 
Goods  that  are  not  by  him  entered  or  taken 
-  into  C  harge,  it  they  happen  to  be  call  over¬ 
board  in  a  Storm,  or  are  ftolen  or  imbezzled, 
III  Confi’ato  t^e  Mad-er  anfwers  them  not,  there  being  no 
stat.  14  Car.  Obligation  on  him  by  Law  for  the  fame  ;  his 
3.  cap.  u.  Duty  is  to  unlade  by  Day,  not  Nio-ht. 

The  feventh  a  moft  neceffary  Officer,  as 
long  as  there  are  aboard  Bellies,  ffiarp  Sto¬ 
machs  and  Provision,  called  the  Cock. 

The  eighth  is  the  Ship’s  Boy,  who  keeps 
her  continually  in  Harbours,  called  of  old  by 
the  Gj  cccians,  A  auphtlakcs  \  by  the  Italians , 
Guardino :  Thefe  Perfons  are  diftind  in  Of¬ 
fices  and  Names,  and  are  likewile  diftin- 
guiffied  in  their  Hires  and  Wages;  the  reft 
of  the  Crew  are  under  the  common  Name  of 
Mariners,  by  the  Romans  called  Nauta-,  but 
the  Tarpcllian',  or  thoie  \  ouths  or  Boys  that 
Buteas  ad  are  Apprentices,  obliged  to  the  moft  lervile 

Caut-touUt '  Duties  in  the  ShlP>  were  of  old  called  Mefo- 
r  *  riant#. 


Matters  of 
Ships,  &c. 
obliged  to 
take  Ap¬ 
prentices. 


By  Stat.  2  and  3  An.  c.  6.  Sett.  8  “  Every 
Matter  or  Owner  of  a  Ship  from  thirty  to 
forty  Tons  burden,  fhall  be  (1)  obliged  to 
take  one  Apprentice,  and  one  more  for  the  next 


(1)  By  Stat .  Af  Ann.  c.  lg.  Seff.  16.  “  No  Matter  fhall 
be  obliged  to  take  any  fuch  Apprentice  under  thirteen 
Years  of  Age,  or  who  fhall  not  appear  to  be  fitly  qua¬ 
lified,  both  as  to  Health  and  Strength  of  Body  for  that 
Service,” 

fifty 
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fifty  Ton,  and  one  more  for  every  hundred 
Ton  Ship  fhall  exceed  the  Burden  of  an  hun¬ 
dred  Ton  ;  on  pain  ot  forfeiting  10  /.  to  the 

Poor  of  the  Panffi  from  whence  luch  Boy  was 

* 

bound.” 

By  Sett,  i .  “It  fhall  be  lawful  for  two  Parirti  Boys 
Juftices,  and  for  the  head  Officers  in  Corpo- 
rations,  and  for  the  Church-wardens  and  t;ces  f0[ 
Overfecrs  ot  the  feveral  Parifhes  or  Town-  Sea  Service 
fhips,  with  the  Confent  ot  luch  Juftices  or  to  Matters 
head  Officers,  to  bind  and  put  out  any  Boy  shlPs>  &c* 
of  the  Age  of  ten  Years  or  upwards,  or  who 
fhall  be  chargeable,  or  who  fhall  beg  for  Alms, 
to  be  an  Apprentice  to  the  Sea  Service,  to 
any  Subieft,  being  Matter  or  Owner  of  any 
Ship  or  Veffel,  until  he  fhall  attain  the  Age 
of  twenty- one  Years. 

The  Boy’s  Age  fhall  be  inferted  in  the  In-  Boy’s  Age  to 
denture,  being  truly  taken  trom  a  Copy  ot  the  ^  inferted  ia 
Entry  in  the  Regifter  Book  (where  it  can  be  ^c  n  cn" 
had)  which  Copy  fhall  be  given  and  attefted 
without  Fee  :  And  where  no  luch  Entry  can 
be  found,  two  Juftices,  and  fuch  het-d  Offi¬ 
cers,  fhall,  as  fully  as  they  can  intorm  them- 
felves  of  fuch  Boy’s  Age,  and  from  fuch  In¬ 
formation  infert  the  lame  in  the  Inden- 

.  ,  Church-war- 

tures  td'  dens  to 

By  Seft.  2.  “  And  the  Church- wardens  pay  down 

and  Overfeers  fhall  pay  down  to  the  Mailer,  503.  for  Boy’s 
at  the  Time  of  the  Binding,  the  Sum  of  fifty  neceflary 
Shillings  for  Cloathing  and  Bedding;  and  the  ^c°^lndn^(! 
Charges  by  this  Aft  appointed,  fhall  be  al-  allowed  the 
lowed  on  their  Accompts.”  fame  in  Ac- 

By  Seft.  5.  “  The  Church-wardens  and  Over-  compt.  . 
feers  fhall  fend  the  Indentures  to  the  Collec- 
tor  of  the  Cuftoms  at  the  Port  whereunto  the  rcnr  t0  t;lf 
Mafter  belongeth,  who  fhall  enter  the  Inden-  Collector  at 
ture  in  a  Book,  and  make  an  Indorfement  t1ie  i>ort 

Z  4  upon  whercuat(* 


longs : 
leftor  to  enter 


Inrolment. 


■■■■■■■I 


How  Ap¬ 
prentices 
111  all  be  con¬ 
veyed  to  the 
Port  to  which 
their  Mailers 
belong. 

TheCounter- 
parts  of  their 
Indentures  to 
be  tranfmit- 
ted  to  the 
Church-war¬ 
dens,  &c. 


Parilh  Boys 
bound  Ap¬ 
prentices 
may  be  turn¬ 
ed  over  to  the 
Sea  Service. 
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upon  the  Indenture  of  the  Regift iy  thereof, 
fubicribed  by  him  without  Fee  ;  and  if  he 
ihall  negledt  or  refufe  to  enter  fuch  Inden¬ 
tures,  and  indorfe  the  fame,  or  make  falfe 
Entries,  he  ihall  forfeit  five  Pounds  to  the 

Poor  of  the  Pariih  from  whence  fuch  Bov  was 
bound.”  '  •  J 

The  Indentures  of  Perfons  binding  them- 
leives  Apprentices  to  Mariners,  are  to  be  in- 
rolled  in  the  next  Corporate  Town.  3  Lev . 
Rep.  389.  $  Eliz.  c.  4.  Sett.  29. 

By  Sett.  10.  “  Such  Apprentice  ihall  be 
conveyed  to  the  Port  to  which  his  Mafter  be- 
longeth,  by  the  Church-wardens  and  Over- 
feers,  or  their  Agents;  and  the  Charges 
thereof  Ihall  be  ( i)  paid  as  by  the  Vagrant 
Aft  1 1  and  12  IV.  3.  19. 

By  Sett.  11.  cc  The  Counterpart  of  the 
Inaenture  Ihall  be  fealed  and  executed  by  the 
Mafter,  ana  attefted  by  the  Colleftor  of  the 
J  ort,  and  the  Conftable  or  other  Officer  who 
carries  the  Apprentice;  which  Officer  ffiail 
tranfmit  fuch  Counterpart  to  the  Church-war- 
dens  and  Overfeers  of  the  Place  from  whence 
the  Apprentice  was  bound.” 

By  Sett.  6.  cc  Every  Perfon  to  whom  ,any 
poor  Parifli  Boy  ffiall  be  put  Apprentice  by 
the  43  Eliz .  may  with  the  Confent  of  two 
Jufhces  dwelling  near  the  Parifli  where  fuch 
poor  Boy  was.  bound,  or  with  the  like  Con¬ 
fent  of  the  chief  Officer  in  a  Corporation,  at 
the  Requeft  of  the  Mafter,  his  Executors, 
Adminiftrators  or  Affigns,  by  Indenture  af- 
fign  over  fuch  poor  Boy  Apprentice  to  any 

(1)  That  is  to  fay,  out  of  the  Goal  and  Marfhalfea 
Money;  which,  by  12  Geo.  2.  r.  19. 'is  directed  to  be 
paid  out  of  the  General  County  Rate.  Burn.  65. 

Mafter 
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Mailer  or  Owner  of  a  Ship  or  Veffel,  ufing 
the  Sea  Service,  during  the  remaining  Time 
of  his  Apprenticefhip.” 

By  4  An.  c.  19.  Seff.  16.  “  If  the  Mafter  Matter  dying, 
fhall  d;e  during  the  Term,  his  Widow,  or  his 
Executor  or  Admin iftrator  may  affign  over 
fuch  Apprentice  to  any  other  Mafter  who 
hath  not  his  Complement  of  Apprentices.” 

By  2  and  3  An.  c.  6.  Sett.  5.  cc  The  Col-  Lord  Admi- 
leCtor  or  his  Deputy  fhall  tranfmit  a  Certifi- ral  t0  granc 
cate  under  his  hand  to  the  Commiffioners  of 
the  Admiralty,  containing  the  Name  and  impeflbd  fill 
Age  of  fuch  Apprentice,  and  to  what  Ship  18,  gratis . 
he  belongs ;  and  on  Receipt  of  fuch  Certifi¬ 
cate,  a  Protection  fhall  be  made  and  given 
gratis  to  fuch  Apprentice,  till  he  attain  the 
age  of  eighteen  Years.” 

By  Seft.  15.  “  Every  Perfon  who  Ihall  p 
voluntarily  bind  himfelf  Apprentice  to  the  l^ntarily 
Sea  Service,  fhall  not  be  imprcfled  for  three  binding 
Years  from  the  Date  of  his  Indentures;  which  themfelves 
Indentures  fhall  be  regiftered,  and  Certificates  Apprentices 

thereof  given  and  tranfinitted  by  the  Codec-  Scrvicefnot 

tor  as  aforefaid ;  on  Receipt  of  which  Cer-  to  be  impref- 

tificate,  Protections  fhall  be  made  and  °dven  1'cd  for  t]lrc^ 

for  the  fir  ft  three  Years  without  Fee.”  ^cars*  ^I1- 

dentures  to 

be  regiflered,  and  Protections  given  for  faid  three  Years. 

By  4  An.  c.  19.  Seft.  17.  u  No  Perfon  of  v  . 

the  Age  of  1 8  Years  fhall  have  any  Protec-  iicc  to  tlic"* 

tion  f  rom  being  imprefied,  who  fhall  have  Sea  Service  of 

been  in  any  Sea  Service,  before  he  bound  18  Years  old 

himfelf  Apprentice.”  exempt 

from  the 

Queen’s  Service  at  Sea. 

By  13  Geo.  2.  c.  17.  Sett.  3.  “  Every  Per-  Lord  High- 
fon  not  having  before  ufed  the  Sea,  who  fhall  Admiral,  &c. 
bind  himlelf  Apprentice  to  ferve  at  Sea,  t0(?rant  1>ro* 
fnall  be  exempted  from  being  imprefied  for  irons’ 

three  empted  from 
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&  thn*  Yean,  and  the  Commiffioners  of  the 
Fee.’  Admiralty  on  due  proof  of  the  Circum- 
ftances,  Ihall  grant  ( i )  Protection  according¬ 
ly  without  Fee.” 

By  2  and  3  An.  c.  6.  SeB.  1 7.  “  When 
luch  voluntary  Apprentice  lhall  be  impref- 
fed  or  voluntarily  enter  into  the  Kino’s  Ser¬ 
vice,  the  Owner  or  Matter,  his  Executors, 
Adminiftrators  or  Affigns,  flvall  be  intitled  to 
able  Seamens  "Wages,  for  fuch  of  the  Ap¬ 
prentices,  as  ihall  upon  due  Examination  be 
found  qualified  for  the  fame,  notwithstanding 
(2)  their  Indentures  of  Apprenticelhip.” 

By  Sefi.  7.  “  Such  poor  Boys  bound  out, 
a  Month  to  or  aligned  over,  to  the  Sea  Service,  until  they 
Greenwich  fhall  attain  to  the  age  of  18  Years,  Ihall  be 
Hofpital,  un-  exempted  from  the  Payment  of  6d.  a  Month 
old'8  YearS  t0  ^rcetivAch  Hofpital.” 

Matter  to  en-  %  Se&-  9-  “Every  Matter  fo  obliged  to 
ter  his  Ap-  take  fuch  Apprentice,  fhall  after  his  arrival 
prentices  on  into  any  Port  aloreiaid,  and  before  he  clears 
clearing  out.  0ut  of  fuch  Port,  give  an  account  in  writing 
under  his  hand,  to  the  Colledlor,  containing 
the  Names  and  number  of  fuch  Apprentices 
as  are  then  remaining  in  his  Service.55 
Officer  to  m-  By  Seft.  1 4.  “  Every  Cuftom-houfe  Officer 

Cocquet  the  ^a11  infert  at  the  bottom  of  their  Cocquets, 
Number  of  Number  of  Men  and  Boys  on  board 
Men  andBoys  their  reipedtive  Ships  at  their  going  out, 
onboard.  deferibing  the  Apprentices  by  their  Names* 

1  Ages,  and  Dates  of  their  Indentures,  for 

which  no  Fee  fhall  be  taken.55 

(1)  Note,  by  2  G.  3.  r.  15.  Sefi.  22,  23,  24,  23.  “  Maf- 
“  ters,  Apprentices,  Mariners  and  others  imployed  in 
fifhing  Veftels  upon  the  Coalts,  are  exempted,  during 
fuch  their  Imployment,  from  being  impreffed.” 

(2)  is  it  not  the  Indenture  of  Apprenticelhip,  and  that 
only,  which  gives  the  Mailer  a  Right  to  the  Wages  of 
his  Apprentice  ? 

By 


1. 


By  Sett.  13.  “  The  Collector  in  the  Port  Regiftrytobe 
fhall  keep  a  Regifter,  containing  the  num-  p^Vb  ^he 
ber  and  burden  of  all  Ships  belonging  to  the  CoUeftor,  C 
Port,  together  with  the  Matters  or  Owners  and  tranfmit 
Names,  and  alfo  the  Names  of  all  fuch  Ap-  a  Copy  there- 
prentices  in  fuch  Ship,  and  from  what  Pa-  °*toth^Qi?ar- 
rifhes  and  Places  they  were  fent,  and  fhall  gratis! 
tranfmit  [gratis)  true  Copies  thereof  figned 
by  him,  to  the  quarter  Seffions,  or  to  fuch 
Towns  Corporate,  Parifhes,  or  Places,  when 
and  fo  often  as  he  fhall  be  reafonably  required 
fo  to  do  *,  and  every  Colledtor  refufing  or  neg¬ 
lecting  to  fend  fuch  Copy,  fhall  forfeit  five  Penalty. 
Pounds  to  the  Poor  of  the  Parifh  from  whence 
fuch  Boy  was  bound.” 

By  Sett.  12.  “  Two  Juftices  near  the  Port,  Jufticestode- 
and  Mayors  of  Towns  Corporate,  in  or  near tcrmine 
adjoining  to  fuch  Port,  to  which  fuch  Ship  l^nM^e’rs 
or  Vefiel  fhall  at  any  time  arrive,  may  de-  and  Appreu- 
termine  all  Complaints  of  ill  ufage  from  the  tices. 

Mailer  to  fuch  Apprentice,  and  alfo  of  all 
fuch  as  fhall  voluntarily  put  themfelves  Ap¬ 
prentices  to  the  Sea  Service,  and  make  fuch 
order  therein  as  they  are  now  enabled  by  Law 
to  do,  in  other  Cafes  between  Mafters  and 
Apprentices.” 

By  Sett.  18  cc  All  the  Penalties  aforefaid  Penalties  and 
fhall,  by  Warrant  of  two  Juftices  of  the  ^or*chures 
County,  C.  ity,  or  Town  Corporate,  be  levied  Jt°  j  to  le" 
by  Diflrefs  and  Sale.” 

By  Stat.  2  Geo.  2.  c.  36.  Sefi.  1.  “  It  fhall  No  Mafters  of 
not  be  lawful  for  any  M after  of  a  Ship  bound  ^1JPS  t0  Pro~ 


lie  was  fhipt,  to  proceed  on  any  Voyage  be-  with  the- Ma- 
yond  the  Seas,  without  firft  coming  to  an  nncrsforWa* 
Agreement  with  fuch  Mariners  for  their 8.esinWri* 
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Wages,  which  Agreement  ihail  be  made  in 
'•  writing,  declaring  what  Wages  each  Seaman 
is  to  have  for  fo  long  Time  as  they  lhall  Ihip 
themlelves  for,  and  alfo  to  exprefs  in  the 
Agreement  the  Voyage  for  which  fuch  Seaman 
was  lhipt ;  and  if  any  fuch  Mailer  lhall  carry 
Apprentices  out  any  Mariner,  except  his  Apprentice  un- 
excepted.  on  any  Voyage  beyond  the  Seas,  without  firft 
entering  into  fuch  Agreement,  and  he  and 
On  Forfeit-  they  fignmg  the  fame,  he  lhall  forfeit  c  l 

each°MSaiS  °r  Ma[iner’  t0  the  of  Green- 

^  11  wicb  Hofptal. ,  to  be  recovered  on  Informa¬ 
tion  on  the  Oath  of  one  Witnefs,  before  one 
Juitice  of  Peace,  who  is  required  to  ilfue  his 
Warrant  to  bring  before  him  fuch  Mailer ; 
and  in  cafe  he  refufes  to  pay  the  Forfeiture,’ 
to  grant  his  Warrant  to  levy  by  Dillrefs  and 
Sale  of  Goods ;  and  if  no  Dillrefs  can  be 
found,  to  commit  him  to  the  common  Goal 
till  he  pay  the  fame.’' 

By  Se5i.  2.  “If  any  Seaman  Ship  himlelf 
,  which  *?rn  doaid  any  Merchant  VelTel  on  an  intended 
be  con-  ^  oy  a§5  Parts  beyond  the  Seas,  he  lhall 
clufive.  be  obliged  to  fign  fuch  Agreement  within 
three  Days  after  he  lhall  have  entered  himfelf, 
which  Agreement  lhall  be  conclufive  to  all 
Parties  for  the  Time  contracted  for.” 

Wages  for-  By  Seel.  3.  “  If  any  Seaman  lhall  defert,  or 

fenion  De'  -  ufe  t0  Proceed  on  the  Voyage,  or  (hall  defert 
in  Parts  beyond  the  Seas,  alter  he  lhall  have 
figned  fuch  Contract,  he  lhall  forfeit  to  the 
Owners  of  the  Ship,  the  Wages  due  to  him  at 
the  Time  of  his  Deierting,  or  refilling  to  pro¬ 
ceed  on  the  Voyage.” 

By  SeSl.  4,  “  If  any  Seaman  lhall  delert, 
or  abfent  himfelf  from  the  Ship,  after  he  hath 
figned  a  Con  trad,  upon  Application  made 
to  any  Juitice  of  Peace  by  the  Mailer  or  other 
Perfon  having  charge  of  the  Ship,  it  lhall 

be 


Seamen  to 
fign  Agree¬ 
ments,  wliich 
are  to 
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be  lawful  for  fuch  Juftice  to  iflue  his  War¬ 
rant  to  apprehend  fuch  Seaman  ;  and,  if  lie 
(hall  refufe  to  proceed  on  the  Voyage,  and 
fhall  not  give  a  fufficient  reafon  for  fuch  re- 
fufal,  to  the  fatisfadion  of  the  Juftice,  to 
commit  him  to  the  Houfe  of  Correction,  to 
be  kept  to  hard  Labour,  not  exceeding  30 
Days,  nor  lefs  than  14.” 

By  Sett.  5.  “  If  any  Seaman  fhall  abfent  Penalty  of 
himfelf  from  the  Veflel  to  which  he  belongs,  j^arin^r-ab" 
without  leave  of  the  M after  or  other  chief  ship^vithoITt 
Officer  having  charge  of  luch  Ship,  he  fhall  leave, 
for  every  Day’s  abfence,  forfeit  two  Days 
Pay  to  the  ufe  of  Greenwich  Hofpital  .” 

By  Seff.  6.  “  If  any  Seaman,  not  entering  Of  leaving 
into  the  Service  of  His  Majefty,  ffi all  leave  l‘‘cS1\ip  a^r 
the  Veflel  to  which  he  belongs,  before  he  before  Dif- 
fhall  have  a  Difcharge  in  writing  from  the  charge. 
Mafter  or  other  Perfon  having  the  charge  of 
fuch  Veflel,  he  fhall  forfeit  one  Month’s  Pay.” 

By  Seft.  7.  cc  On  the  arrival  of  any  Veflel  w.aS?s  t0  he 
in  Great  Britain  from  Parts  beyond  the  Seas,  jYay. /alter 
the  Mafter  fhall  pay  the  Seamen  their  Wages,  arrival, 
if  demanded,  in  thirty  Days  after  the  VeflePs 
being  entered  at  the  Cuftom-houfe  (except 
where  a  Covenant  fhall  be  entered  into  to  the 
contrary)  or  at  the  Time  the  faid  Seamen 
fhall  be  Difcharged,  which  fhall  firft  happen, 
deducting  out  of  the  Wages  the  Penalties  by 
this  Ad  impofed  ;  under  Penalty  of  paying 
to  fuch  Seamen  that  fhall  be  unpaid,  205. 
over  and  above  fhe  Wages,  to  be  recovered  as 
the  Wages  may  be  recovered  ;  and  fuch  Pay¬ 
ment  of  Wages  fh all  be  good  in  Law,  not- 
withftanding  any  Adion,  Bill  of  Sale,  At¬ 
tachment  or  Incumbrance  whatfoever.” 

By  Sett.  8.  “  No  Seaman,  by  ligning  fuch 
Contrad,  fhall  be  deprived  of  ufing  any 

Means 
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Means  for  the  Recovery  of  Wages,  which 
he  may  now  lawfully  ufe  ;  and  where  it  fhall 
be  neceffary  that  the  Contract  in  Writing 
Ihould  be  produced  in  Court,  no  Obligation 
fhall  lie  on  any  Seaman  to  produce  the  fame, 
but  on  the  Mailer  or  Owner  of  the  Ship  *,  and 
no  Seaman  fhall  fail  in  any  Adion  or  Procefs 
for  recovery  of  Wages,  for  want  of  fuch  Con- 
trad  being  produced.” 

By  Se8.  9.  “  The  Mafters  or  Owners  of 
Ships  fhall  have  Power  to  dedud  out  of  the 
Wages  of  any  Seaman  all  Penalties  incurred 
by  this  Ad,  and  to  enter  them  in  a  Book, 
and  to  make  Oath,  if  required,  to  the  Truth 
thereof ;  which  Book  fhall  be  figned  by  the 
Mailer  and  two  principal  Officers  belonging 
to  fuch  Ship,  fetting  forth,  that  the  Penalties 
contained  in  fuch  Book  are  the  whole  Penalties 
llopt  from  any  Seaman  during  the  Voyage ; 
which  Penalties  (except  the  Forfeitures  of 
Wages  to  the  Owners,  on  the  Defertion  of  any 
Seaman,  or  on  refuting  to  proceed  on  the 
Voyage)  fhall  go  to  the  ufe  of  Greenwich 
Hof  pit  al ,  to  be  paid  and  accompted  for  by 
the  Mailers  of  Ships  coming  from  beyond 
the  Seas,  to  the  fame  Officer  at  any  Port, 
who  colleds  the  6  d.  per  Month,  which  Of¬ 
ficer  fhall  have  Power  to  adminiller  an  Oath 
to  every  IV!  after  touching  the  Truth  of  fuch 
Penalties.” 

By  Setl.  10.  “  If  any  Mafters  or  Owners 
of  Ships  fhall  dedud  out  of  the  Wages  of 
any  Seaman,  any  of  the  Penalties  by  the  Ad 
direded  to  the  Ufe  of  Greenwich  Hofpitaly 
and  fhall  not  pay  the  Money  to  fome  Officer 
who  colleds  the  6  d.  per  Month  in  the  Port 
where  the  Dedudion  fhall  be  made,  within 
three  Months  after  fuch  Dedudion,  they  fhall 

forfeit 
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forfeit  treble  the  Value  to  the  ufe  of  the  Hof- 
pital  which,  together  with  the  Money  de¬ 
duced,  fnall  be  recovered  by  the  fame  Means 
as  the  Penalties  for  not  duly  paying  the  G  d. 
per  Month.” 

By  Sett.  n.  “  This  Aft  fhall  be  a  Public  Public  Aft. 

Aft.” 

By  Sett.  13.  “  Nothing  in  this  Aft  fhall  A& not  to  de¬ 
debar  any  Seaman  from  entering  into  the  Ser-  |?ar  bcame.n 
vice  of  his  Majefty  *,  nor  fhall  fuch  Seaman 
for  fuch  Entry  forfeit  the  Wages  due  to  him  King’s  Ser- 
dunng  his  Service  in  fuch  Merchant  v hip,  vice ; 
nor  fhall  fuch  Entry  be  deemed  a  Delertion.” 

By  Stat.  2  Geo.  3.  c.  31.  “  This  Aft  is  per-  perpetuated 
petuated  and  extended  to  his  Majefty ’s  Colo-  and  extended, 
mes  m  America ,  the  renames  there,  to  Green¬ 
wich  Hofpital ,  to  be  paid  to  fuch  Perfon  as 
the  Commifhoners  of  the  Admiralty  fhall  di- 
reft :  Mailer  dedufting,  and  not  paying  the 
fame  in  three  Months,  fhall  forfeit  treble  to 
the  faid  Hoipital. 5  2  Burn.  423. 

See  Stat.  31  Geo .  2.  Seft.  \  6. 

II.  The  Mafter  hath  the  fupreme  Rule  on 
Ship-board,  and  by  that  Means  his  Power  and 
Authority  is  by  Law  much  countenanced,  es¬ 
pecially  in  the  keeping  his  Crew  in  Peace  fo 
long  as  they  eat  his  Bread ;  and  if  a  Mariner 
fhall  happen  to  be  bruifed  or  hurt  in  doing  his 
Duty  and  Service,  the  Mafter  *  is  to  take  *  Pcr  LeS- 
Care  that  he  be  carefully  looked  after,  in  or-  ^Ly°ie<apjf>t 
der  to  the  procuring  his  Recovery  ;  and  if  it  CXcrc.  a'a.  13 
be  occafioned  by  the  Mifcarriage  of  another/-  in  fin  Naut. 
on  Ship-board,  he  may  refund  the  Damage  CauP- 
out  of  his  Washes,  but  ftill  remembrinff  who 
gave  the  firft  A  (fault. 

If  it  happens  that  the  Mafter  commands 
his  Boat  to  be  manned  out,  and  it  fo  hap¬ 
pens  that  the  fame  is  out  of  order,  or  untie 
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to  take  the  Sea,  the  Tews  or  other  Accoutre¬ 
ments  being  impotent,  if  the  Mariners  hap¬ 
pen  to  be  drowned,  the  Matter  is  to  repay  by 
the  Law  Alariuc  one  whole  Year’s  Hire  to  the 
Heirs  of  the  Drowned  :  Therefore  Matters 
ought  carefully  to  view  and  fee  that  the  Boat 

be  fit  for  Men  to  truft  their  Lives  in,  upon 
his  Command.  r 

If  a  Mariner  fhall  commit  a  Fault  and 
the  Matter  fhall  lift  up  the  Towel  three  times 
before  any  Mariner,  and  he  fhall  not  fubmit 
the  Matter  at  the  next  Place  of  Land  may 
diicharge  him;  and  if  he  reful'eth  to  go  afhore 
he  fhall  lofe  half  his  Wages,  and  all  his  Goods 
Per  Leg.  Ok -  within  the  Ship.  If  the  Mariner  fhall  fubmit 
ron>  cap'  I4‘  and  the  Matter  will  not  receive  the  fame  he 
fhall  have  his  whole  Wages ;  or  if  the  Mariner 
fhall  depart  the  Ship  on  the  Matter’s  Com¬ 
mand,  and  the  Matter  happens  not  to  take 
another,  if  any  Damage  happens  to  Ship  or 
Goods,  the  Matter  mutt  anfwer.  1 

Per  Leg.  Ole-  III.  Mariners  mutt  help  one  another  at  the 

v’pZV.3'  and  H  Port ;  if  any  refufe,  upon  the  Oaths 
Denmarcf  °\  hls  Fellows,  he  lofeth  his  Wages.  None 
oi  the  Crew  mutt  or  ought  to  leave  the  Ship, 
without  Leave  of  the  Matter,  when  fhe  comes 
to  a  Port,  or  rides  at  Anchor,  but  always 
conftantly  to  wait  upon  her  till  they  are  dis¬ 
charged,  or  have  leave,  at  leaft  half  to  be 
left  on  Ship-board. 


Leg.  77 e-mo  de 
Reg  jur.  & 
l.eg.p  lerumque 
de  in  jus  <vos . 


A  Mariner  may  not  carry  out  of  the  Ship 
above  one  Meal’s  Meat,  but  Drink  not  a 
drop ;  and  when  on  Ship-board,  ought  not 
to  be  there  arretted  for  Debt,  but  only  fo 
much  of  his  W  ages  in  the  hands  of  the  iVIatter 
attached  :  Yet  this  is  doubted,  if  it  be  not 
on  a  fworn  Debt,  that  is,  a  Judgment  or 
Sentence,  or  a  Penalty  to  the  King. 
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They  ought  not  to  depart  from  on  Ship* 
board  when  once  admitted  into  their  full  Pay 
(which  is  always  when  they  break  Ground) 
without  Licence  of  the  Mailer;  and  before 
they  may  fo  do,  they  are  to  leave  a  fufficient 
number  to  guard  the  Ship  and  Decks. 

See  the  feveral  Ads  of  the  7th  and  8th 
William  111.  cap.  21.  Intituled  an  Ad  for 
the  Increafe  and  Encouragement  of  Seamen  ; 
and  of  the  8  th  and  9th  of  the  fame  King,  cap . 

23.  Intituled  an  Ad  for  the  further  Increafe 
and  Encouragement  of  Seamen,  for  regiilring 
of  Seamen,  and  providing  for  their  Widows 
and  Children  in  fuch  manner  as  therein  is 
mentioned,  too  large  to  be  recited  here. 

By  Stat.  9  Ann.  ch.  21.  the  Regiftring  of 
Seamen  is  repealed. 

IV.  If  the  Ship  breaks  Ground,  and  is  fet 
fail,  if  after  the  arrives  at  her  defired  Port, 
their  full  Pay  continues  till  fhe  returns ;  nor 
may  they  in  any  wife  depart  from  on  Ship¬ 
board  without  Leave  or  Licence  of  the  Mat¬ 
ter  ;  if  they  do,  and  any  Difafter  happens, 

they  muft  anfwer :  Yet  at  fuch  Port  if  the  Lc*.  Okrcn, 

Veffiel  be  well  moored  and  anchored  with  two  cap.  5. 

Cables,  they  may  go  without  leave,  yet  fo  as 

they  leave  a  fufficient  number  behind  to  guard 

the  Decks :  But  then  their  return  muft  be  in 

due  Seafon  ;  for  if  they  make  longer  ftay, 

they  muft  make  Satisfaction. 

V.  If  Mariners  get  drunk  and  wound  one 
another,  they  are  not  to  be  cured  at  the 
Charge  of  the  Mafter  or  Ship  ;  for  fuch  Ac¬ 
cidents  are  not  done  in  the  Service  of  the 
Ship  :  But  if  any  of  the  Mariners  be  any  ways 
wounded,  or  do  become  ill  in  the  Service  of 
the  Ship,  he  is  to  be  provided  for  at  the 
Charges  of  the  Ship ;  and  if  he  be  fo  ill  as  T  m 

Voi  I  a  3  1 OUron' 

.VgL‘  L  A  *  not  cap.  II. 
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not  fit  to  travel,  he  is  to  be  left  afliore,  and 
Care  to  be  taken  that  he  hath  all  Accom¬ 
modations  of  Humanity  adminiftered  to  him  : 
And  if  the  Ship  is  ready  for  a  Departure,  fhe 
is  not  to  ftay  for  him  ;  if  he  recover,  he  is  to 
have  his  full  Wages,  deducting  the  Matter’s 
Charges  which  he  laid  out  for  him. 

VI.  In  Cafe  of  Storm,  if  Goods  are  caft 
over-board  for  lightening  the  Ship,  the  Oath$ 
of  the  Mariners ,  fwearing  that  it  was  done 
for  the  Prefervation  of  the  Vefiel  and  the  reft 
of  the  Lading,  fhall  difeharge  the  Matter. 

So  Goods  damnified  at  Sea,  are  cleared  by 
the  Oath  of  the  Matter  and  Mariners ,  by  the 
Laws  of  Oleron. 

To  afiault  the  Matter  on  Ship-board,  is  a 
Crime  that  iubjedts  the  Mariner’s  Hand  to  be 
cut  off*,  unlefs  he  redeems  it  at  5  Solz. 

VII.  If  a  Ship  happens  to  he  feized  on  for 
Debt,  or  otherwife  to  become  forfeited,  the 
Mariners  mutt  receive  their  Wages,  unlefs  in 
fome  Cafes  where  their  Wages  are  forfeited  as 
well  as  the  Ship  ,  or  if  they  have  Letters  of 
Marque,  and  inftead  of  that  they  commit 
Piracy,  by  reafon  of  which  there  becomes  a 
Forfeiture  of  all:  But  Lading  of  prohibited 
Goods  aboard  a  Ship,  as  Wool,  and  the  like, 
though  itfubjedts  the  Vefiel  to  a  Forfeiture, 
yet  it  diiables  not  the  Mariner  of  his  Wages ; 
for  the  Mariners  having  honeftly  performed 
their  Parts,  the  Ship  is  tacitly  obliged  for 
their  Wages  :  But  if  the  Ship  perillies  at  Sea, 
they  lofe  their  Wages,  and  the  Owners  their 
Freight.  And  this  being  the  Marine  Cuftom, 
is  allowed  by  the  Common  Law  as  well  as  the 
Civil  Lazv. 

If  fhe  comes  to  her  firft  delivering  Port 
they  have  Wages  till  then :  If  loft  afterwards, 

they 
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they  only  lofe  thofe  fubfequent  Wages.  L. 

Raym.  631.  this,  and  fee  L.  Raym .  739. 
where  they  loft  part  of  their  firft  Wages. 

VIII.  The  Courts  telVeftmnfterhwz  been 
very  favourable  to  Mariners  in  order  to  the 
fuing  for  W ages,  for  at  the  Common  Law  they 
cannot  join,  but  muft  fue  all  diftinft  and 
apart  for  their  Wages. 

Yet  in  the  Admiralty  they  may  all  join,  1  y6nt.  T45. 
and  the  Courts  at  Weftminfter  will  not  grant  343.  2  Vent . 
a  Prohibition  :  And  fo  it  was  ruled,  where  one  1  s ; , 
Jones  "f  a  Mailer  of  a  Ship  was  lentenced  in  ?  ,779' 

the  Admiralty  for  Wages  at  the  Suit  of  poor  Rep/ 8? 
Mariners ,  a  Prohibition  being  prayed  upon 
a  Suggeftion  that  the  Contrail  was  made  at 
Land,  and  not  fuper  altim  Mare  ;  the  Court 
denied  it,  for  that  he  came  too  late.  Sentence 
being  given  below  againft  him:  Yet  if  the 
Mariners  had  only  libelled,  and  there  had 
been  no  Sentence,  and  the  Defendant  had 
prayed  a  Prohibition,  as  above,  the  Court 
would  have  denied  it.  This  hath  been,  and 
is  ufually  done. 

It  was  by  meer  Indulgence  that  Mariners 
were  permitted  to  fue  in  the  Admiralty  for 
their  Wages  :  And  this  Indulgence  was,  be-  Salk.  •>*.*!. 
caufe  the  Remedy  in  the  Admiralty  was  the  4. 
eafier  and  better;  eafier  becaufe  they  muft 
fever  here,  whereas  they  may  join  there  ;  and 
better,  becaufe  the  Ship  itfelf  is  anfwerable  ; 
but  it  is  exprefsly  againft  the  Statute,  tho* 
now  Communis  Error  facit  Jus.  The  firft  in- 
ftance  of  it  is  in  IRinch.  8.  Yet  it  was  never 
allowed  the  Mafter  fhould  fue  there  ;  nor  is  Rip.  74. 
it  reafonable  where  he  commenceth  the  V  Oy-  (.  ertb.  518. 
age  as  Mafter ;  for  tno5  the  Mariners  contrail 
upon  the  Credit  of  the  Ship,  the  Mafter  doth 

A  a  2  contrail 
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contract  on  the  Credit  of  the  Owners.  L. 
Raym.  397.  ^  idem. 

Salk.11.pl.  5.  But  yet  the  Mate  may  fueinthe  Admiralty 
for  his  Wages,  becaufe  he  contrafts  with  the 
Matter,  as  the  reft  of  the  Mariners  do. 
L.  Raym.  632,  ad  idem. 

But  the  Court  will  be  very  well  informed, 
that  the  Libel  is  for  Mariners  Wages  ;  for 
fome  who  work  Carpenters  work,  and  fuch 
like  Labour,  aboard  a  Ship  in  a  Haven  or 
Port  within  the  Realm,  which  is  infra  Corpus 
Comitatiis ,  (notwithstanding  thofe  great  and  in¬ 
genious  Obj  eft  ions  againft  it)  and  mutt  be  tried 
by  the  Common  Law ,  and  not  elfewhere,  will 
libel  under  that  Cloak  for  Mariners  Wages. 
But  the  Court  in  that  Cafe  will  grant  a  Prohi¬ 
bition.  And  fo  it  was  done  in  the  like  Cafes. 

But  if  a  Ship  rides  at  Anchor  in  the  Sea, 
and  the  Matter  fends  his  Boat  aftiore  for  Vic¬ 
tuals  or  other  Provifions  for  the  Ship,  and 
accordingly  the  Providore  or  Slop-feller  does 
Latch,  fol.  11.  bring  Viftuals  and  Provifions  aboard  \  in  that 
Cafe  if  the  Contraft  be  made  there,  it  mutt  be 
fued  for  in  the  Admiralty  :  But  if  the  Goods 
are  by  the  Purfer  or  Mariners  contracted  for 
at  Land,  they  mutt  fue  at  Common  Law. 

But  a  Suit  in  the  Admiralty  for  Seamens 
Wages  grown  due  in  the  River,  tho’  no  Voy¬ 
age  made,  was  not  prohibited.  L.  Raym.  1044. 

Nor  tho’  made  by  Writing  at  Land ;  or 
even  by  Deed,  of  this  laft  Point.)  L. 
Raym.  1206. 

The  Matter  cannot  fue  in  the  Admiralty 
for  his  Wages.  L.  Raym.  576. 

Matter  of  a  Ship  prohibited  to  fue  the 
Part-Owners  in  the  Admiralty  for  Seamens 
Wages  which  he  had  paid  j  for  that  Privilege 

and 
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and  Indulgence  to  Seamen  is  perfonal,  and 
cannot  be  transferred.  Fortef.  Rep.  230. 

IX.  If  Goods  are  fo  imbezzled,  or  fo  dam-  This  Doc- 
nified  that  the  Ship’s  Crew  muft  anfwer,  the  tnne  citecI> 
Owners  and  Mailer  muft  dedufl:  the  fame  out  ^ 

of  their  Freight  to  the  Merchants,  and  the  Maf-  3  °‘ 
ter  out  of  the  Wages  of  the  Mariners  ;  for  tho* 

Freight  is  the  Mother  of  Wages,  fo  is  it  the 
very  Father  of  Damage  ;  for  before  the  Mari¬ 
ner  can  claim  his  Wages  out  of  what  the  Ship 
hath  earned,  the  Ship  muft  be  acquitted  from 
the  Damage  that  the  Merchant  hath  fuftained 
by  the  Negligence  or  Fault  of  the  Mariners: 

And  the  Reafon  is,  for  that  as  the  Goods  are 
obliged  to  anfwer  the  Freight,  fo  the  Freight 
and  Ship  is  tacitly  obliged  to  clear  the  Da¬ 
mage  ;  which  being  done,  the  Mariners  are  Leg.  Oleron. 
then  let  in  to  their  Wages. 

X.  If  a  Mariner  be  hired,  and  he  deferts 
the  Service  before  the  Voyage  ended,  by  the 
Law  Marine  he  lofes  his  Wages  :  And  the 
fame  Cuftom  at  Common  Law  pleaded,  it 
hath  been  conceived  will  bar  him. 

If  a  Mariner  fhall  commit  any  wilful  or 
negligent  Fault,  by  reafon  of  which  the  Mat¬ 
ter,  Owners,  or  the  Ship  anfwers  Damage 
to  the  Merchant,  an  Aftion  lies  well  againft 
him. 

In  a  Suit  for  Mariners  Wages  ’twas  agreed,  \  Sid.  236. 
That  if  the  Ship  do  not  return,  but  perifhes  by  J 
Tempeft,  Enemy,  Fire,  &V.  the  Mariners 
fhall  lofe  their  Wages  ;  for  if  the  Mariners 
fhall  have  their  Wages  in  thefe  Cafes,  they 
will  not  ufe  their  beft  Endeavours,  nor  hazard 
their  Lives  to  preferve  the  Ship,  1  Sid .  179. 

But  if  the  ohip  unlade,  they  fhall  have  their 
Wages;  in  the  Cafe  of  Culleneal  v.  Mico , 

Keb*  Rep.  831. 

A  a  3 


If 
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If  a  Seaman  be  preffed,  he  fhall  have  his 
Wages  prorata.  L.  Raym.  12 11. 

XI.  If  a  Mariner  takes  up  Monies  or 
Cloaths,  and  the  fame  is  entered  in  the  Pur- 
fer’s  Book,  by  the  Cuftom  Marine  it  is  a  Dif- 
count  or  a  Receipt  of  fo  much  of  their  Wages 
as  the  fame  amounts  to ;  and  in  an  Action 
brought  by  them  for  their  Wages,  the  fame 
fhall  be  allowed,  and  is  not  accounted  mu¬ 
tual,  the  one  to  bring  his  Adion  for  the 
Cloaths,  and  the  other  for  his  Wages. 

Pajch.  27 Car .  XII.  A  M  after  of  a  Ship  may  give  mode- 
in  B.  R.  Pid-  rate  an(}  due  Corredion  to  his  Mariners ,  and 


gcon  ad  fed 
udrgee  per 


if  they  bring  an  Adion  againft  him,  he  may 
L.  C.  j.  Hale,  jultiry  the  lame  at  the  Common  Law  ;  and  by 
Leg .  Oleron,  the  Law  of  Oleron ,  if  a Mariner  fhall  affault  the 
c *  Mafter,  he  is  to  pay  5  Solz,  or  lofe  his  Hand. 

Mariners  after  they  have  unladen  the  Ship, 
if  they  demand  their  Wages,  and  there  be 
any  Intention  of  their  Departure,  the  Mafter 
Ter  Leg .  Ole -  maY  detain  a  reafonable  Proportion  of  the 
rw,c.  1 8.  fame  till  they  bring  back  the  Ship,  or  give 
Caution  to  ferve  out  the  whole  Voyage. 

XIII.  Barretry  of  the  Mariners  is  a  Difeafe 
♦  fo  epidemical  on  Ship-board,  that  it  is  very 
rare  for  a  Mafter,  be  his  Induftry  never  fo 
great,  to  prevent  it ;  a  Span  of  Villany  on 
Ship-board  foon  fpreads  out  to  a  Cloud,  for 
no  other  Caufe,  but  of  that  circular  Encourage¬ 
ment  that  one  knavifh  Mariner  gives  another. 
7uft;  de  oh.  However,  the  Law  does  in  fuch  Cafes  im- 
jua  ex  diledh  pute  Offences  and  Faults  committed  by  them 
§.  Fm .  tQ  ffegligences  in  the  Mafter;  and  were  it 

otherwife,  the  Merchant  would  be  in  a  very 
dangerous  Condition. 

Pafch.  ii  Jac.  The  Reafons  why  they  ought  to  be  refpon- 
2n  Hyrn  fible,  are,  for  that  the  Mariners  are  of  his  own 
•vtrjus  mm.  chuflng5  and  under  his  Corredion  and  Go¬ 
vernment, 
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vernment,  and  know  no  other  Superior  on^'l’sA- 
Ship- board  but  himfelf;  and  if  they  are  faulty 
he  may  correct  and  punilh  them,  and  juftify  533‘ 
the  fame  by  Law  :  And  like  wile  if  the  Fad 
is  apparently  proved  againft  them,  may  re- 
imburfe  himfelf  out  of  their  Wages. 

XIV.  And  therefore  in  all  Cafes  wherefo-  AW.  Caup. 
ever  the  Merchant  loads  aboard  any  Goods  or 
Merchandize,  if  they  be  Loft,  Imbezzled,  or  \ 

any  other  ways  Damnified,  he  muft  be  re-  23g. 
fponfible  for  them  ;  for  the  very  lading  them  Raym.  220. 
aboard  makes  them  liable,  and  that  as  well  1  Mod'  8 5* 
by  the  Common  Law  as  the  Law  Marine. 

XV.  Nay,  if  his  Mariners  go  with  the  Glofifupereod. 
Ship-Boat  to  the  Key  or  Wharf  to  fetch  Goods  cver ^  ^ 
on  Ship-board,  if  oncetheyhave  taken  Charge7 

of  them,  the  Mafter  becomes  immediately 
refponfible,  if  they  Steal,  Lole,  Damnify  or 
Imbezzle  them. 

XVI.  The  antienteft  Record  that  is  found 
extant,  is  that  in  Edward  the  Third’s  Time, 
where  one  brought  an  Action  of  Trefpafs 
againft  the  Mafter  for  the  Imbezzlement  by 
his  Mariners  of  twenty- two  Pieces  of  Gold, 

Bow,  Sheaf  of  Arrows,  Sword,  and  other 
things  •,  and  adjudged  he  fhould  anfwer.  And 
for  that  the  fame  is  or  may  be  of  great  Mo¬ 
ment,  accept  of  a  Tranfcript  of  the  Record, 
as  the  fame  was  certified  into  Chancery ,  in  or¬ 
der  to  have  it  fen t  into  the  King's  Bench ,  to 
enable  the  Plaintiff  to  bring  an  A&ion  upon 
the  fame  Judgment  in  any  Place  in  Englandy 
where  he  could  meet  with  the  Defendant. 

<c  T  TEnerabili  in  Chrifto  Patri  Domino  J.  Brevia  Regis 
V  Dei  gratia  Wygorrf  Epifcopo  Domi-  in  Turre  Lon - 
ni  Regis  Ed.  Cancellario  vel  ejus  locum  te-  don' 
nenti  iuihumiles  &  devoti,  Robertus  Gyene,  * 

A  a  4  Major45'  Br‘M 
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Major  Ville  Briftol,  Edwardus  Blankeit,  & 
Johannes  de  Callle-acre  Ballivi  libertatum 
ejuldem  Ville,  falutem  cum  omni  reverentia 
&  honore.  De  tenore  &  Recordi  &  procef- 
fus  loquele  que  fuit  coram  nobis  in  Cur’ 
Domini  Regis  ibidem  fine  brevi  inter  Hen. 
Pilk  &  Jurdanum  Venore  Magiftrum  Navis 
vocat  la  Graciane  de  Bayone  in  pl’ito  tranf- 
grefs  pi  out  per  breve  Domini  Regis  nobis 
diredum  fuit  vobis  inde  certificatur,  fub  fi- 
gillis  noftris  vobis  fi  placit  mittimus  in  hiis 
fcriptis.  Ad  placit’  rolls  tent’  ibidem  die 
Martis  prox’  poll  Feftum  Epiphani*  Domini 
anno  Regni  Regis  nunc  24  Hen.  Pilk.  quer’ 
opt  le  verfus  Jurdanum  Venore  IVTagiftrum 
/Navis  vocat’  la  Graciane  de  Bayone  de  pl’ito 
tranfgrefs’  per’  pi’  &c.  &  unde  quer’,  quod 
fecundum  legem  &  confuetudinem  de  OLE- 
RON  unufquifq;  Magifter  Navis  tenetur  ref- 
pondere  de  quacunque  tranfgrefs’  per  fervien- 
tes  fuos  in  eadem  fad;’,  &  Johannes  de  Rule 
&  Barcolet  de  Bornes  fervientes  predidi  Jur- 
dani^  Magiftri  Navis  predide  die  Mercur. 
prox  ante  Feftum  omnium  Sandorum  Anno 
Regni  piedidi  Regis  Ed.  2 3.  in  Mari  juxta 
Britan,  in  eadem  navi  de  Johanne  de  Cornub* 
fervient’  predid’  22  libr’  in  auro,  arcus,  fagit’ 
glad.  &  al’  bona  &  catalla  ad  valenc’.  40  /. 
ceperunt  &  afportaverunt  injufte,  &c.  ad 
dampnum  predid’ Hen.  60 /.  &  ft  predidus 
Jurdanus  hoc  velit  dedicere,  predid  Hen. 
paratus  eft  verificare,  &c.  Et  predidus  Jur¬ 
danus  venit  &  dicit  quod  lex  de  Oleron  talis 
eft  quod  ft  aliqua  bona  &  catalla  Magiftro 
alicujus  Navis  liberata  funt  cuftodiend’,  tinde 
idem  Magifter  pro  eifdem  vel  pro  aliqua  alia 
re  in  eadem  navi  fada  manucap’  illo  modo 
Magifter  Navis  tenetur  relpondere ;  non  alio 

modo. 
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modo,  &  fnp5  hoc  petit  Judicium.  Et  pre- 
didt  Hen.  dicit,  quod  unufquifque  Magifter 
tenetur  refpondere  de  quacunque  tranJgref- 
fione  per  fervientes  fuos  in  Navi  fua  fact’  & 
petit  Judicium  fimiliter.  Et  fup5  hoc  pre- 
didt’  partes  habent  diem  hie  die  Sabbati  prox* 
poll  Feftum  fci.  Hillarii  prox*  futur’  ad  au- 
diend’ Judicium  fuum,  &c.  Ad  quern  diem 
predidte  partes  venerunt  &  petierunt  Judicium 
fuum,  &c.  Et  recitat  Recordo  &  procefiii 
predidtis  in  plena  Curia  coram  Majore  & 

Bailivis  &  aliis  probis  hominibus  Ville  &  Ma- 
giftris  &  Marinariis,  vifum  fuitCuriee,  quod 
unufquifq;  Magifter  Navis  tenetur  refpondere 
de  quacunque  tranfgreffione  per  fervientes 
fuos  in  Navi  fua  fadta.  Ideo  confideratum 
eft,  quod  predidP  Hen.  recuperet  dampna  The  JMg- 
fua  40  /.  verfus  predidl’  Jurdanum  per  Cur.  CafeiT  ^ 
taxat’  &  nihilominus  idem  Jurdanus  tranf-  cording  u>" 
grefiione  predidta  in  mifericordia.”  Law,  and 

ought  not  to 

have  been  a  enpiatur  ;  for  it  is  not  fuch  a  Trefpafs  as  the  King  is  en¬ 
titled  to  a  Fine,  Vide  Cro.  Jac.  224.  Telv .  162.  Becdle  <verfus  Morris . 
Coke's  Entries,  fol.  347. 

XVII.  The  Mafter  fubjedl  to  anfwer  Da¬ 
mage,  is  to  be  underftood  in  all  fuch  Cafes 
where  the  Lading  was  brought  aboard  either 
by  his  Confent  or  his  PurfePs  5  for  any  other,  Leg.  in  fin* 
or  fuch  as  fhall  be  fecretly  brought  in,  not  Naut.  Carp. 
being  entered  in  the  PurfePs  Book,  01  in  thtPcr 
Bills  of  Lading,  the  Mafter  is  not  obliged  to  defurtl5' 
fee  forth-coming,  unlefs  it  be  fuch  Goods  as 
the  Parties  bring  into  the  Ship  about  them, 
as  Clothes,  Money,  and  the  like,  as  above, 
thole  things  being  feldom  entered,  yet  moft 
commonly  thofe  that  are  vifible,  the  Mafter 
by  Law  is  refponfible  for. 

XVIII.  Solikewife  if  a  Mafter  forewarn  a  Eod.  Leg.  in 
Pafftnger  to  keep  his  Goods,  and  that  he  will/*-  Naut' 

no  Caufi  &  per. 
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leg.  itaque  Je  no  ways  take  Care  of  them,  and  if  they  be 

‘nC?C:Tnr„„ loft  or  Purloined  hY  Crew,  he  will  not  be 
in  kg.  non  Jo-  obllged  to  fee  them  forth-coming ;  the  Mafter 
lum.  is  not  there  held  refponfible  in  Cafe  of  a  Lofs, 

especially  if  there  be  any  thing  of  Agreement 
thereunto. 

mortem  de  XIX.  But  if  Goods  fhall  be  fent  aboard  a 


non  cper. 


$  Coke  33.  a. 
Mo.  158. 
£&lk.  1 2. 


Mich.  27  Car . 
2.  per  Lord 
Chief  Judice 
Hale. 


Hill.  8  Ann# 

in  Chancery. 

2  Eq.  Caf. 
Abr.  98.//.  I. 


Ship,  and  the  Mafter  fhall  appoint  a  Cabbin 
for  the  fame,  and  deliver  the  Key  to  the  La- 
der,  and  tell  him  he  will  not  be  refponfible 
if  a  Lofs  happens  ;  yet  if  the  Goods  are  ftole, 
he  muft  notwithftanding  make  Satisfaction  : 
By  the  Common  Law  it  fhall  bind  an  Inn¬ 
keeper.  Mo.  78. 

Biit  if  the  Inn-keeper  defires  his  Gueft  to 
put  his  Goods  in  fuch  a  Chamber  under  Lock 
and  Key,  Cj V.  and  then  he  will  warrant,  other- 
wife  not,  and  the  Gueft  leaves  them  in  an 
outer  Court,  where  they  are  ftole,  &c.  the 
Inn-keeper  fhall  not  be  charged. 

Note ,  That  Goods  once  delivered  to  a 
Mafter,  the  Cargo  is  not  fubjed  to  be  at¬ 
tached  in  his  Hands,  nor  can  any  Cuftom 
whatfoever  ftrpport  the  fame ;  for  they  are  in 
Law  as  it  were  bailed  to  the  Ship,  until  the 
Freight  and  all  other  Charges  are  paid  :  And 
very  much  doubted,  whether  an  Attachment 
can  be  made  in  London  of  any  Goods  at  all 
lying  on  Ship-board  in  the  River  of  Thames^ 
(which,  though  the  Port  of  London )  notwith¬ 
ftanding  Freight  and  aft  other  Charges  are 
paid  off. 

Commiffioners  of  Bankrupt  iffued  a  War¬ 
rant  to  feize  Goods  of  the  Bankrupt  on  board 
two  Ships  in  Topfham  Bay  in  Devonjhire ;  the 
Goods  were  coniigned  to  Perfons  in  Hollandy 
who  had  not  paid  the  Bankrupt  for  them : 
The  Matters  refufed  to  deliver  the  Goods, 

not- 
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notwithftanding  the  Warrant;  which  occa- 
fioned  the  Commifiioners  coming  to  demand 
the  Goods,  which  {till  were  refufed. 

Sir  Peter  King  moved  for  an  Order  upon 
the  Mailers  for  their  Contempt. 

The  Court  at  firft  greatly  doubted,  whether 
they  can  make  an  Order  in  Aid  and  Afliflance 
of  the  Warrant  of  the  Commifiioners  of  Bank¬ 
rupt,  the  Statute  having  veiled  a  large  Power 
in  them ;  befides,  the  Perfons  to  whom  the 
Goods  are  configned,  would  be  indebted  to 
the  Creditors  of  the  Bankrupt,  which  Credi¬ 
tors  may  recover  by  the  Law  of  Holland . 

Sir  Peter  King.  We  fhall  rather  lofe  the 
Goods,  than  follow  them  into  Holland . 

Lord  Chancellor  Cowper.  Their  refufing  to 
deliver  the  Goods  upon  the  Warrant,  is  no 
Contempt  to  this  Court,  tho’  the  Commif- 
fioners  aft  under  a  Commifiion  under  the 
Broad  Seal.  I  remember  the  Queen  was  ap¬ 
plied  to,  to  lay  an  Embargo  upon  a  Ship  in 
the  like  Cafe,  but  denied  ;  becaufe  an  Em¬ 
bargo  would  have  affefted  other  Goods  in  the 
Ship  :  The  Mailers  in  this  prefent  Cafe  have 
fome  Colour  to  detain  the  Goods ;  for  upon 
a  Delivery  of  them,  they  may  be  difappointed 
of  Freight,  and  the  Aflignees  of  the  Commif¬ 
fion  mull  (land  in  the  fame  Place  as  the  Bank¬ 
rupt,  and  be  fubjeft  to  his  Contraft. 

But  however,  an  Order  was  made  upon 
the  Mailers  to  deliver  the  Goods  upon  Pay¬ 
ment  of  the  Freight  Money,  and  the  Mailers 
to  be  indemnified  by  the  Creditors,  againll  a 
Bill  of  Lading,  which  was  feat  to  the  Con- 
fignees. 


CHAP. 
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CHAP.  IV. 

Of  Freight,  Charter-parties,  and  De- 

morage. 

I.  The  various  ways  that  Ships  may  be  freigUed  at 
this  Day . 

II.  The  antient  way  of  Freighting , 

HI.  How  the  fame  is  governed  upon  the  various  Con¬ 
tracts,  and  of  Accidents  happening  to  Majiers  or 
Ladcrs  preventing  the  Voyage . 

IV.  Of  Agreements  parol  and  in  Writing,  how  con¬ 
firmed  by  the  Cotnmon  Law  ;  what  it  is . 

V  •  Of  Ships  laded  and  unladed  before  the  Voyage  be¬ 
gun their  becoming  difabled,  viz.  perijh  in  the 
V oyage  before  the  fame  is  compleated, 

VI.  Of  Ships  Departure  confidered  in  reference  to 
Freight  and  Damage , 

VII.  Of  Freight  arifmg  on  Trading  Voyages,  and 
lojl  by  contingent  Actions,  confidered  by  the  Common 
Law ,  and  the  Law  Marine . 

VIII.  Of  Freight  becoming  due  upon  the  various  ways 
of  Contract,  or  general  where  none  was  agreed  for , 

IX.  Of  Faults  arifmg  from  tbe  Freighters ;  and  of 
the  Deceafe  of  the  Ship  in  reference  to  Freight, 

X.  Faults  of  Majiers  arifmg  from  taking  in  Goods 

more  than  were  contracted  for  \  and  of  being;  forced 
into  Ports  in  his  Paffage,  J  J 

XI.  Paffengers  dying,  the  Ship’s  Title  to  their  Goods 
and  Concerns, 

XII.  The  Ship  in  conJlruCtion  of  Law  how  far  liable 
to  Freight, 

XIII.  Ships  taken  and  retaken  in  War ,  whether  the 
fame  dejlroys  the  Contract . 

XIV.  Goods  become  lojl  without  Fault  of  the  Ship , 
whether  Freight  becomes  due, 

XV.  Of  Freight  contracted  with  Perfons  deficient, 

XVI.  Of  Ships  contracted  for  by  the  Month ,  to  be 
paid  at  the  Ai  rival  at  a  Port  y  Ship  is  cajl  away, 

the  Goods  faved ;  IVhether  the  Freight  ought  to  be 
paid. 

XVII. 
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XVII.  Covenant  mutual  in  a  Charter-party,  J hall 
not  be  pleaded  the  on?  againjl  the  other.  Plea  that 
anfwers  to  Part  only  is  ill.  Covenant  therein  by 
feveral ,  yet  brought  againjl  one  only.  Covenant  by 
fever al  &  quemlibet  eorum,  may  be  brought  againjl 
one  only . 

I,  YN  the  Freighting  of  Ships,  refpeft  is  al- 
^  ways  had  to  the  Ship  itfelf,  or  elfe  to  a 
certain  Part  thereof. 

Again,  the  Merchants  either  Freight  her 
by  the  Month ,  or  the  entire  Voyage,  or  by  the 
Fun  \  for  it  is  one  thing  to  Freight  a  Ship,  and 
another  thing  to  take  certain  F unage  to  Freight. 

So  alfo  it  is  one  thing  to  be  a  Cape-Mer¬ 
chant,  another  to  be  an  under  Freighter. 

II.  There  was  of  old  another  way  of2i£.  3.  0- 
Freighting  *,  which  was,  when  the  Merchant  ton's  Records, 
agreed  with  the  Mafter  for  a  Sum  certain  to  63* 
convey  his  Goods  enfured  againft  all  Peril 

fuch  were  to  be  refponfible  if  any  Detriment 
or  Lofs  happened  *  but  that  is  now  become 
obfolete. 

III.  Freight  is  governed  generally  by  the  Naut.  eaup. 
Contract,  and  varies  according  to  the  Agree-  Stable.  Leg. 
ment,  reduced  generally  into  a  Writing,  com- 

nonly  called  a  Charter-party ,  executed  b ^-^isnavcm 
tween  the  Owners  and  Merchant,  or  the  conduxerit,  in- 
Mafter  in  the  Behalf  of  himfelf  and  0\m-firumenta  con~ 
ers,  or  himfelf  and  the  Merchant,  or 
tween  them  all ;  or  elfe  is  Parol.  ad  ieg% 

The  Mafter  or  Owners  generally  covenant  Art.  20. 
to  provide  a  Pilot  and  all  other  Officers  and 
Mariners ,  and  all  other  things  neceffary  for 
the  Voyage  ;  and  for  the  taking  in  and  deli¬ 
vering  out  of  the  Lading. 

If  there  be  an  Agreement  and  Earnejl ,  Per  Leg .  Na- 
but  no  Writing,  if  the  lame  be  broke  off  by 
the  Merchant,  he  lofeth  his  Earnejl  *  but  if  rt'  l^‘ 

the 
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the  Owners  or  Mafter  repent,  they  lofe  double 
the  Earned. 

Cro.  Car. 1 83.  But  by  the  Common  Law  of  England ,  the  Par¬ 

ty  damnified  may  bring  his  Adlion  of  the  Cafe, 
and  recover  all  Damages  on  the  Agreement. 
Ter  Leg.  item  if  a  time  be  appointed  by  the  Chariy-party , 
Si  in  Leg.  and  either  the  Ship  is  not  ready  to  take  in, 
ocu*  or  the  Merchant  not  ready  to  lade  aboard,  the 

Parties  are  at  Liberty,  and  the  Party  Damni¬ 
fied  hath  his  Remedy  againft  the  other  by 
Adtion,  to  recompence  the  Detriment. 

If  Part  of  the  Lading  be  on  Ship-board, 
and  it  happens  fome  Misfortune  may  overtake 
the  Merchant,  that  he  hath  not  his  full  Lading 
aboard  at  the  time,  the  Mafter  is  at  Liberty  to 
contradl  with  another,  and  ftiall  have  Freight 
by  way  of  Damage  for  the  time  that  thofe 
Goods  were  aboard  after  the  time  limited; 
for  fuch  Agreements  being  of  a  Conditional 
nature  Precedent,  a  Failure,  as  to  a  compleat 
Lading,  will  determine  the  fame,  unlefs  af¬ 
terwards  affirmed  by  Confent .  And  though  it 
be  no  Prudence  for  every  Merchant  or  every 
Mafter  to  depart  from  the  Contradt,  if  it 
fhould  fo  fall  out,  that  the  Agreement  as  to  the 
Lading  is  not  performed  according  to  Pro- 
mife,  Yeldom  or  ever  done  if  any  Part  be 
aboard)  yet  it  is  the  higheft  Juftice,  that 
Ships  and  Mafters  fhould  not  be  Infettered, 
but  Free  ;  for  otherwife  by  the  bare  lading  of 
a  Cafk  or  Bale,  they  might  be  defeated  of  the 
Opportunity  of  Paftage  or  Seafon  of  the  Year. 
Cr0.Ctfr.3S3.  So  on  the  other  hand,  if  the  Veftel  is  not 
'Sfe-vmz  283.  ready,  the  Merchant  may  fhip  aboard  in  ano- 

conduft. ' & 6X  t^ier  Vefiel  the  Remainder  of  his  Goods,  and 
Leg. ft  item  fun-  difcharge  the  firft  Skipper,  and  recover  Da- 
histy  Leg .  mages  againft  the  Mafter  or  Owners  for  the 
reft.  This  is  grounded  upon  the  like  Reafon 
as  the  former.  And 
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And  therefore  by  the  Law  Marine ,  Chance,  h*c  diftmtih. 
or  feme  other  notorious  Neceffity,  will  excufe  Pdr 
the  Majier  ;  but  then  he  lofeth  hi$  Freight  ron' 21 ' 
till  fuch  time  as  he  breaks  ground ,  arid  till 
then  he  fuftains  the  Lofs  of  the  Ship. 

But  if  the  Fault  be  in  the  Merchant,  he 
then  mult  anfwer  the  Mailer  and  the  Ship’s 
Damage,  or  elfe  be  liable  to  entertain  the 
Ship’s  Crew  ten  Days  at  his  own  Charge  ;  but 
if  after  that,  then  the  full  Freight:  And  if  Art. 25.  Ir^t* 
any  Damage  happens  afterwards,  the  Mer-  An. 
chant  mult  run  the  Rifque  of  that,  and  not  ecd' 
the  Mailer  or  Owners.  ( a )  But  by  the  Com-  Raym.zio?' 
mon  Law ,  fo  long  as  the  Mailer  hath  the  I  Ven .  190, 
Goods  on  Ship-board,  he  mull  fee  them  forth-  238- 
coming.  Z  3 ^ 

IV.  Charter-parties  have  always,  by  the  *72,I12» 
Common  Law ,  had  a  genuine  Conllruftion  as 
near  as  may  be,  and  according  to  the  Inten¬ 
tion  and  Defign,  and  not  according  to  the 
literal  Senfe  of  Traders,  or  thofe  that  Mer¬ 
chandize  by  Sea,  yet  they  mull  be  regularly 
pleaded ;  and  therefore  in  an  Aftion  of  Cove¬ 
nant  on  an  Indenture  dated  9  Oft.  38  El. 
wherein  was  recited.  Whereas  by  Indenture 
of  Charter-party  dated  Sep.  8.  38  Eliz .  be¬ 
tween  the  Plaintiff  and  Francis  Cherry ;  the 
Plaintiff  having  hired  of  him  a  Ship,  for  a 
Voyage  to  Dantzick ,  upon  taking  Ship  it  was 
agreed  between  them,  that  the  Ship  Ihould 
be  laden  with  Corn  at  Dantzick,  and  to  fail 
to  Leghorn.  Now  by  the  faid  Indenture,  in 
Conlideration  the  Plaintiff  had  agreed,  that  the 
Defendant  Ihould  have  the  Moiety  of  Corn, 
quod  tuncfuit ,  or  afterwards  Ihould  be  laden  in 
theShip  during  the  faid  Voyage,  the  Defendant 
covenanted  to  pay  the  Moiety  of  the  Money 

for 


368  0/ Flight  and  Charter-Parties.  Book  IT 

lor  the  laid  Corn,  quod  tunc  fuit ,  or  after¬ 
wards  fftould  be  laden,  (Ac.  and  alledgeth  in 
faElOy  that  051,  9.  38  Eliz.  the  Ship  was  la¬ 
den  with  60  Lalts  of  Corn,  and  for  not  Per¬ 
formance  of  this  Covenant  the  ACtion  was 
brought  the  Defendant  pleaded  that  the 
Deed  was  fealed  and  delivered  051.  28.  38 
Eliz,  (A  quod  ad  tunc  vel  pofiea  there  was  not 
any  Corn  laden  there,  and  traverfeth  the  De¬ 
livery  Oft.  9.  or  at  any  time  afterwards  be¬ 
fore  the  28  051,  38  Eliz.  And  it  was  adjudged 
upon  Demurrer,  That  in  regard  the  Plaintiff 
declared  upon  a  Deed,  dated  051.  9.38  Eliz, 
it  fhall  be  intended  to  have  its  Effence  and 
Delivery  at  that  time,  and  no  other ;  and  if 
he  fhould  confefs  it  to  be  delivered  at  any 
other  time,  it  would  be  a  Departure  from  his 
Declaration,  and  the  Word  tunc  is  referred 
to  the  Delivery,  and  not  to  the  Date ;  and  if 
it  were  delivered  ten  Months  after  the  Date, 
he  lliould  not  have  the  Benefit  of  the  Com 
Ofie  'v/S’u'  ^en  before  the  Delivery  :  And  therefore  the 
Baptifi  Hicks, Defendant  was  adjudged  not  to  be  charged 
with  paying  for  any  Corn  before  the  Delivery 
of  the  Deed,  the  Words  of  the  Deed  being, 
that  he  fliould  pay  for  the  Corn  then  laden, 
(Ac.  which  (then)  is  referred  to  the  time  of 
the  Effence  of  the  Deed  by  the  Delivery,  and 
not  to  the  Date. 

3  Bulft,  152.  Atkinfon  did  contract  with  Buckle  for  the 
1  Ro,  312.  Carriage  of  100  Quarters  of  Barley,  and  did 
promife  to  deliver  unto  him  the  100  Quarters 
of  Barley,  a  Ship-board  at  Barton  Haven, 
in  the  County  of  Torky  to  carry  them  for  him, 
and  for  the  Carriage  thereof  did  promife  to 
pay  to  him  fo  much  *,  and  Buckle  promifed  to 
carry  the  fame  for  him,  and  accordingly 
brought  his  Ship  to  the  faid  Haven,  expect¬ 
ing 
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ing- there  the  Delivery  of  the  100  Quarters  of 
Barley ;  but  Atkinfon  came  not  to  deliver  the 
fame  to  him,  whereupon  Buckle  brought  his 
Adtion  of  the  Cafe  tlpon  the  Promife,  and 
upon  non  AJfumpJit  pleaded  had  a  Verdift  and 
Judgment,  which  was  affirmed  upon  a  Writ 
of  Error. 

Charter-party  (Chart a  partita,  i.e.  aDeedof 
Writing  divided)  is  all  one  in  the  Civil  Law, 
with  an  Indenture  at  the  Common  Law.  It 
fettles  the  Agreement  and  Bills  of  Lading, 
the  Contents  of  the  Cargo,  and  binds  the 
M  after  to  deliver  them  well  conditioned  at 
the  place  of  Difcharge,  according  to  the  Con¬ 
tents  of  the  Charter-party  or  Agreement-,  and 
for  Performance,  the  Mafter  obliges  Himfelf, 

Ship,  Tackle,  and  Furniture,  to  fee  the  fame 
done  and  performed. 

Covenant  upon  a  Charter-party  between  Covenant  in* 
Bolton  Owner,  and  Lee  and  Morgan  Mdr-  ter  A.  of  the 
chants,  Freighters  of  a  Ship,  by  which  Bolton  one  Pjrt»  and 
put  to  Freight  the  Ship  in  a'  Voyage  to  Cui-  ^"thf 
ncy  at  48  /.  per  Metifem,  and  there  was  a  mu-  quemlibet  \o- 
tual  Covenant  between  the  Parties  £5?  quemli-  rum,  and  the 
bet  eorum  modo  fequente ,  and  then  divers  Co-  Aftion 
venants  follow  concerning  the  Ship’s  Tackle 
and  Performance  of  the  Voyage  ;  and  then  a  fy,  anJ  well. 
Covenant  for  the  Payment  of  the  Freight 
(viz.)  when  the  Ship  arrived  at  Guimy,  the 
Freight  then  due  was  upon  Notice  to  be  paid 
.in  England ,  and  when  Hie  arrived  in  England 
the  Refidue  from  the  time  of  the  laft  Pay¬ 
ment  was  to  be  paid.  And  faith,  that  at  fuch 
a  time  the  Ship  arrived,  and  that  6  Months 
and  10  Days  were  then  paft,  which  came  to 
fo  much,  whereof  Notice  was  given  ;  and 
that  after  fuch  a  time  the  Ship  arrived  at 
England ,  and  that  the  Freight  for  6  Months, 

Vol.  I,  B  b  from 
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from  the  time  of  the  laft  Payment,  and  the 
Freight  came  to  287/.  4 s.  and  that  the  De¬ 
fendant  had  not  paid  any  of  the  Sums,  upon 
which  the  Defendant  demurred.  And  took 
thefe  Exceptions  to  the  Declaration : 

1.  For  this  that  the  Aftion  is  brought 
againft  one  of  the  Defendants  only,  omitting 
the  other;  fed  non  allocatur ,  the  Covenant 
being  between  them  £5?  quemlibet  eorum  is  joint 
and  feveral  of  every  Part. 

2.  For  that  it  appears  upon  Computation, 
the  Plaintiff  demanded  more  upon  the  firft 
Breach  than  is  due  by  30  s.  and  lefs  than  is 
due  upon  the  fecond  by  1 6  s.  and  tho*  that 
the  firft  may  be  cured  by  the  Jurors  finding 
lefs,  or  by  the  Plaintiff’s  releafing  the  Over¬ 
plus,  yet  where  he  demands  lefs  than  his  due, 
it  is  incurable ;  and  cited  feveral  Books  there 
quoted  for  that  purpofe  in  Affumpfit,  where, 
as  in  this  Cafe,  only  Damages  are  to  be  re¬ 
covered  *,  and  on  the  other  Part  was  cited, 
Cro.  Jack.  498.  Pemberton  v.  Shelton ,  £5?  529. 
Parker  v.  Cur f on  £5?  uxor%  fee  2  Levinz  4. 
Hu! me  £5?  S amber r,  £sf  2  Vent.  129.  Welby  £sf 
Philips .  Hale  Chief  Juftice  took  a  Difference 
between  this  Cafe  of  Covenant,  and  Debt, 
and  held,  that  after  Verdid  it  had  been  cured 
without  Queftion,  but  upon  Demurrer  there 
may  be  fome  Doubt,  the  Demurrer  being  ge¬ 
neral,  but  had  the  Demurrer  been  fpecial  it 
had  been  ill,  and  ruled  Judgment,  pro  Quer. 
2  Levinz  56.  &  3  Keble  39 .  £s?  50.  Potion  and 
Lee. 

M Leg.  Rbod*  If  Goods  are  fully  laded  aboard,  and  the 

Ship  hath  broke  Ground ,  the  Merchant  on 
Confideration  afterwards  refolves  not  on  the 
Adventure ,  but  will  unlade  again;  by  the 


Law  Marine  the  Freight  is  due. 


And 
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And  if  the  Ship  in  her  Voyage  becomes  7udg.  Oleron . 
unable  without  the  Mailer’s  Fault,  or  that  the  uci' 

Mailer  or  Ship  be  arreited  by  fome  Prince  or 
State  in  her  Voyage,  the  Mailer  may  either 
mend  his  Ship ,  or  Freight  another . 

But  if  the  Merchant  will  not  agree  to  the  Digr/l.Paulus* 
fame,  then  the  Freight  becomes  due  for  fo  /•  h*  2* 
much  as  the  Ship  hath  earned ;  for  otherwife  §•  10* 
the  Mailer  is  liable  for  all  Damages  that  ill  all 
happen.  And  therefore  if  that  Ship,  to 
which  the  Goods  were  tranilated,  perifhed, 
the  Mailer  (hall  anfwer ;  but  if  both  the  Ships 
periili,  then  he  is  difcharged. 

But  if  there  be  extreme  NecefTity,  as  that 
the  Ship  is  in  a  finking  Condition,  and  an 
empty  Ship  is  paifing  by,  or  at  hand,  he  may 
tranilate  the  Goods  ;  and  if  that  Ship  fink  or 
perifhes,  he  is  there  excufed  :  But  then  it 
mull  be  apparent  that  that  Ship  feemed  pro¬ 
bable  and  fufficient. 

VI.  If  a  fet  time  be  fixed  and  agreed  upon  Leg.  qui  Roma 
between  the  Merchant  and  the  Mailer,  where-  §•  Catt ma¬ 
in  to  begin  and  finifh  his  Voyage,  it  may  not 
be  altered  by  the  Supra  Cargo>  without  fpecial 
Commifiion  for  that  Purpoie. 

If  a  Mailer  fhall  weigh  Anchor,  and  (land 
out  to  his  Voyage  after  the  time  covenanted 
or  agreed  on  for  his  Departute,  if  any  Damage 
happens  at  Sea  after  that  time,  he  fhall  re¬ 
fund  and  make  good  all  fuch  Misfortune: 

Yet  if  a  Charter-party  is  made,  that  the  Plain¬ 
tiff  fhall  fail  from  London  to  Lisbon  with  the 
firft  Wind  and  Opportunity,  13c.  in  Confide- 
ration  of  which  the  Merchant  did  covenant 
to  pay  fo  much  for  Freight ;  the  Ship  de¬ 
parts  not  with  the  firit  Wind  and  Opportunity, 
yet  afterwards  breaks  Ground ,  and  arrives  at 

B  b  2  her 

1 


chus . 


37 2  0/  Freight  Charter-Parties.  Book  II. 

iopbam.  161.  her  Port,  the  Freight  in  this  Cafe  is  become 

Uub.  12.49.  ^ue’  for  there  is  nothing  can  bar  the  Ship  of 
her  Freight  but  the  not  Departure,  for  only 
that  in  Law  is  traverfable,  being  material  to 
avoid  the  Payment  of  Freight;  but  to  fay 
the  Ship  did  not  depart  with  the  next  Wind, 
is  but  a  Circumftance  which  in  ftriftnefs  of 
Law  is  not  traverfable. 

Angl.Alex.J3  ]f  jt  be  agreed,  that  the  Matter  fhall  fail 

\“callima-  *  from  London  to  Leghorn  in  two  Months,  and 
Freight  accordingly  is  agreed  on,  if  he  be¬ 
gins  the  Voyage  within  the  two  Months,  tho* 
he  does  not  arrive  at  Leghorn  within  the  time, 
yet  the  Freight  is  become  due. 

Where  the  Eafi-India  Company  by  Charter- 
party  might  keep  the  Ship  a  long  time  in  In¬ 
dia,  and  did  fo  keep  her  until  fhe  was  unfit 
for  Service,  and  could  not  come  Home  ;  they 
were  obliged  in  Chancery  to  pay  the  Damage; 
tho’  by  the  perufing  of  the  Charter-party  it 
was  payable  at  the  Return  of  the  Ship. 

So  where  no  Freight  was  to  be  paid  for  the 
Cargo  outwards  but  Freight  for  the  Cargo 
homewards  ;  and  the  Fa6tor  abroad  had  no 
Goods  to  load  her  homewards,  Payment  of  the 


2  Vern.  210. 


2  Vern.  212. 


Z  Vern .  727. 


Freight  was  decreed. 


So  though  the  Officers  and  Mariners  gave 
Bond  not  to  demand  Wages  unlefs  the  Ship 
returned  to  London ;  fhe  arrived  at  a  deliver¬ 
ing  Port,  and  afterwards  was  taken  by  the 
Enemy.  They  had  their  Wages  to  the  de¬ 
livering  Port. 

VII.  If  the  Ship  is  freighted  from  one 
JL  de  pcemstA  pCrt  to  another  Port,  and  thence  to  a  third, 

sfp  Vio  ^  f°urth>  and  f°  home  to  the  Port  from  whence 
fhe  firft  failed,  (commonly  called  a  Trading 
Voyage)  this  is  all  but  one  and  the  fame  Voy- 

/  age. 


Leer.  Rele^aii 

o  A 
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age,  fo  as  it  be  in  Conformity  to  the  Charter- 
party. 

A  Merchant  agrees  with  a  Mafter,  that  ifTn'n.  9.  Jac. 
he  carries  his  Goods  to  fuch  a  Port,  he;"  ^ofm 
will  then  pay  him  fuch  a  Sum  ;  in  the  Voy-  flight  wr/ut 
age  the  Ship  is  affaulted,  entered  and  robbed  Cooper, 
by  Pirates,  and  part  of  her  Lading  taken  i.BrownLzu 
forth,  and  afterwards  the  Remainder  is 
brought  to  the  Port  of  Difcharge,  yet  the  Sum 
agreed  upon  is  not  become  due,  for  the 
Agreement  is  not  by  the  Mafter  performed. 

But  by  the  Civil  Law  this  is  vis  major  or 
cafus  fortuitus ,  there  being  no  Default  in  the 
Mafter  or  his  Mariners,  and  the  fame  is  a 
Danger  or  Peril  of  the  Sea,  which  if  not  in 
Naval  Agreements  expreffed,  yet  is  naturally 
•implied  :  For  moft  certain,  had  thofe  Goods,  1  Co.  97. 
which  the  Pirates  carried  away  in  ftrefs  of  Shelley's  Cafe. 
Weather,  Navis  levand £  caufa ,  been  thrown  Kegmerand 
over-board,  the  fame  would  not  have  made  offa  p/ow- 
a  Difability  as  to  the  Receipt  of  the  Sum  den  Com.  1. 
agreed  on  •,  for  by  both  the  Common  Law  and  f^ut  a  Pirate 
the  Law  Marine ,  the  Aft  of  God,  or  that  Qf  isnotanEne- 

an  Enemy,  fhall  no  ways  work  a  Wrong  in  chap  ^Piracy. 
Aftions  private.  * 

VIII.  If  a  Ship  be  freighted  by  the  Tun, 
and  Hie  is  full  laden  according  to  the  Charter- 
party ,  the  Freight  is  to  be  paid  for  the 
whole  *,  otherwife  but  for  fo  many  Tun  as  the 
Lading  amounted  to. 

If  Freight  be  contrafted  for  the  lading  o f  Leg*  quit 
certain  Cattle,  or  the  like,  from  Dublin  Pq  Cod.  "dejujlit . 
Weft-Chefter ,  if  fomc  of  them  happen  to  die  ^  fuhJilt' 
before  the  Ship’s  Arrival  at  Weft-Chefter,  the 
whole  freight  is  become  due  as  well  for  the 
Dead  as  the  Living*.  *  ^  , 

But  if  the  Freight  be  contrafted  for  the  fdo ff.  de 
tranfporting  them,  if  Death  happens,  there  ^eSat-  &  leg. 

B  b  3  arifeth/7/"  libert' iMk 
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fnff.J'condit.  arifeth  due  no  more  Freight  than  only  for 

5,fT'  fuch  as  are  living^  at  the  Ship’s  Arrival  at 
her  Port  of  Difcharge,  and  not  for  the 
■f  Leg.  qui  ope -  Dead 

Tas.  If  the  Cattle  or  Slaves  are  fent  aboard,  and 

qJLmiTt,.  no  Agreement  is  made  either  for  lading  or 
Jin.  jf.  locati  tranfporting  them,  but  generally,  then  Freight 
Leg.  fed  y  fhall  be  paid  as  well  for  the  Dead  as  the 


If  f  reight  be  contracted  for  the  tranfport¬ 


ing  of  Women,  and  they  happen  in  the  Voy¬ 
age  to  be  delivered  of  Children  on  Ship¬ 
board,  no  Freight  becomes  due  for  the 
Infants. 


BinToflading  Tfhe  CJrrVur%  ^  fetlIe  ^ 
generally  ment>  and  tae  Bllls  ot  lading  the  Contents  of 

made,  the  the  Cargo,  and  binds  the  Mafer  to  deliver 

cne  to  be  fent  them  well  conditioned  at  the  Place  of  Dif- 

Mm  whom  charSe’  according  to  rhe  Contents  of  the 
theGoodsare  Charter-party  or  Agreement;  and  for  Per- 
configned  to,  formance,  the  Matter  obliges  Himfelf  Ship, 
the  other  for  Tackle  and  Furniture  to  fee  the  fame  done 

and^th^faft  and  Pei*f°rmed. 

for  the  Met-  Goods  are  fent  aboard,  generally  the 
chant  or  Freight  mutt  be  according  to  Freight  for  the 


Xader. 


like  accuftomed  Voyages. 


If  a  Ship  fhall  be  freighted  and  named  to 
be  of  fuch  a  Burden,  and  being  freighted  by 
the  Tun  fhall  be  found  lefs,  there  lhall  no 
more  be  paid  than  only  by  the  Tun  for  all 
fuch  Goods  as  were  laded  aboard. 

If  a  Ship  be  freighted  for  two  hundred 
Tuns  or  thereabouts,  the  addition  of  there¬ 
abouts  is  commonly  reduced  to  be  within  five 
Tun,  more  or  lefs,  as  the  Moiety  of  the 
number  Ten,  wherepf  the  whole  number  is 
compounded. 


If 
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If  a  Ship  be  freighted  by  the  great,  and  the  Chafed  Jones 
Burden  of  it  not  exp  re  fled,  yet  the  Sum  cer-J^' 
tain  is  to  be  paid.  Yfo. 

IX.  If  the  Ship,  by  reafon  of  any  Fault  Leg.  permit.  § 
arifing  from  the  Freighter,  as  lading  aboard  9- ^  delocat . 
prohibited  or  unlawful  Commodities,  occa¬ 
sions  a  Detention,  or  otherwife  impedes  the 

Ship’s  Voyage,  he  Ihall  anfwer  the  Freight 
contradled  and  agreed  for. 

If  a  Ship  be  freighted  out  and  tn9  there  ^rin-  9*  7ac* 
arifes  due  for  Freight,  nothing,  till  the  whole 
Voyage  be  performed :  So  that  if  the  Ship  ^Brovonh™*' 
die,  or  is  call  away  coming  home,  the  Freight  1  part .  21. 
outwards,  as  well  as  inwards  becomes  loft. 

13th  July,  1680,  in  Chancery,  a  Part-Ow¬ 
ner  of  a  Ship  fued  the  other  Owners,  for  his 
Share  of  the  Freight  of  the  Ship  which  finilh- 
ed  her  Voyage  *,  but  the  other  Owners  fet  her 
out,  and  the  Complainant  would  not  join 
with  them  in  fetting  her  out,  or  in  the  Charge 
thereof,  whereupon  the  other  Owners  com¬ 
plained  in  the  Admiralty,  and  by  Order  there, 
the  other  Owners  gave  Security,  That  if  the 
Ship  perifhed  in  the  Voyage,  to  make  good 
to  the  Plaintiff  his  Share,  or  to  that  effedt ; 
in  fuch  a  Cafe,  by  the  Law  Marine,  and 
Courfe  of  the  Admiralty,  the  Plaintiff  was  to 
have  no  Share  of  the  Freight.  It  was  referred 
to  Sir  Lionel  Jenkins  to  certify  the  Courfe  of 
the  Admiralty,  who  certified  accordingly,  and 
that  it  was  fo  in  all  places,  for  otherwife  there 
would  be  no  Navigation,  whereupon  the 
Plaintiff’s  Bill  was  difmift.  See  more  of 
Freight,  and  the  Incidents  thereunto.  Lex 
Mercatoria  100. 

X.  If  a  Mailer  freights  out  his  Ship,  and  Leg.  Otenni 
afterwards  fecretly  takes  in  other  Goods  un-  Leg.  Naval . 
known  to  the  firft  Laders,  by  the  Law  Ma-  Rbod.Art.  2+ 

B  b  4  rine 
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fine  he  lofes  his  Freight ;  and  if  it  Ihould  fo 
fall  out,  that  any  of  the  Freighter’s  Goods 
fhould  for  Safety  of  the  Ship  be  call  over¬ 
board,  the  reft  lhall  not  become  fubjedt  to  the 
Average,  but  the  Mafter  muft  make  good 
that  out  of  his  own  Purfe  :  But  if  the  Goods 
are  brought  into  the  Ship  fecretly  againft  his 
Knowledge,  it  is  otherwife;  and  Goods  fo 
Con/al.  del  brought  in,  the  fame  may  be  fubjected  to 

Mo-.  what  plight  the  Mafter  thinks  fitting. 

If  the  Ship  puts  into  any  other  Port  than 
Leg.  Oleron.  what  Ihe  was  freighted  to,  the  Mafter  fhall 
anlwer  Damage  to  the  Merchant ;  but  if 
forced  in  by  Storm  or  by  Enemy,  or  Pirates, 
he  then  muft  fail  to  the  Port  conditioned  at 
his  own  Cofts. 

Rule.  Generally  the  touching  at  feveral  Ports  by 

Agreement ,  imports  not  a  Diverfity ,  but  a  Voy¬ 
age  entire 

XI.  Ir  Paffengers  having  Goods,  happen 
to  die  on  Ship-board,  the  Mafter  is  to  inven-. 
toty  their  Concerns,  and  the  lame  may  keep 
a  Year ;  and  if  none  claim  the  fame,  the 
Mafter  becomes  Proprietor  defeafable:  But 
the  Bedding  and  Furniture  of  the  Parties  be¬ 
come  the  Mailer’s  and  his  Mates,  and  the 
Lego  ConfolaU  Cloathing  are  to  be  brought  to  the  Ship-Majt- 
del  Mere.  Head,  and  there  praifed  and  diftributed  a- 
mongft  the  Crew ,  as  a  Reward  for  their  Care 
of  feeing  the  Body  put  into  the  Sea. 

The  Captain  died  leaving  Money  on  board, 
the  Mate  became  Captain,  and  improved  the 
\  P.  Will.  Money :  He  fhall,  on  Allowance  for  his  Care 
H0-  in  the  Management  of  it,  account  for  the 

Profits,  and  not  for  the  Intereft  only. 

Bald  in  leg.  _  XII.  The  Lading  of  the  Ship  in  Conftruc- 

cert  i juris  in  tion  of  Law,  is  tacitly  obliged  for  the  Freight, 
Q  verb,  the  fame  being,  in  Point  of  Payment,  pre¬ 
ferred 
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ferred  before  any  other  Debts  to  which  the  Quid  ergo  Cod. 

Goods  fo  laden  are  liable,  though  fuch  Debts,  ^ocat% 

as  to  time,  wer precedent  to  the  Freight for 

the  Goods  remain  as  it  were  bailed  for  the 

fame  :  Nor  can  they  be  attatched  in  the  Maf- 

ter’s  Hands,  though  vulgarly  it  is  conceived 

otherwife. 

Ships  deferve  Wages  like  unto  a  Labourer ; 
and  therefore  in  the  Eye  of  the  Law,  the  Ac¬ 
tions  touching  the  fame,  are  generally  con- 
ftrued  favourably  for  the  Ship  and  her  Ow-  Stanley  ver/m 
ners :  And  therefore  if  four  Part-Owners  of  dyles  hy  Hale, 
five,  fhall  make  up  their  Accounts  with  the  3  Keble  444- 
Freighters,  and  receive  their  Proportions, 
yet  the  fifth  Man  may  fue  fingly  by  himfelf 
without  joining  with  the  reft ;  and  this  as  well 
by  the  Common  Law  as  the  Law  Marine . 

XIII.  A  Ship  in  her  Voyage  happens  to 
be  taken  by  an  Enemy,  aftewards  in  Battle 
is  re-taken  by  another  Ship  in  Amity,  and 
Reftitution  is  made,  and  fhe  proceeds  on  in 
her  Voyage,  the  Contract  is  not  determined, 
though  the  taking  by  the  Enemy  diverted  the  7  R.  2.  Sta- 
Property  out  of  the  Owners  yet  by  the  Law  tfjam  Abridg. 
of  War  that  Pofleffion  was  defeafable,  and  34- 
being  recovered  in  Battle  afterwards,  the  jnjurcPojHi - 
Owners  became  re-invefted  :  So  the  Contract,  minii  leg.  re- 
by  Fiftion  of  Law,  became  as  if  fhe  never  tor.  fcf  leg.  in 
had  been  taken,  and  fo  the  entire  Freight  be-  l' 

comes  due. 

Covenant  by  a  Charter-party,  that  the  Ship 
fhall  return  within  the  River  of  Thames  by  a 
certain  time  (periculis  &  cafualitatibus  Ma¬ 
ri  um,  Anglic e.  Dangers  of  the  Sea,  exceptis ) 
and  after  in  the  Voyage,  and  within  the  time 
of  the  Return,  the  Ship  was  taken  upon  the 
Sea,  per  homines  bellicofos  modo  guerrino  arraia- 
fos ,  to  the  Covenantor  unknown,  &c.  & 

abinde 
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abinde  hue  ufque  detenta  fuit  by  them ,per  quod 
he  could  not  return  within  the  River  of 
Thames  within  the  time  mentioned  in  the  Co¬ 
venant.  Refolved  this  Impediment  was  within 
the  Exception,  for  thefe  Words  intend  as 
well  any  Danger  upon  the  Sea  by  Pirates  and 
Men  of  War,  as  Dangers  of  the  Sea  by  Ship¬ 
wreck,  Tempeft,  or  the  like.  Pickering  and 
Barkley ,  Stiles  132.  2  Roll's  Abridg.  248. 

Boyce  v.  Cole>  XIV.  If  Freight  be  taken  for  100  Tuns 

tar.  1%27J?  of  wine’  and  twenty  of  them  leak  out,  fo 
*  that  there  is  not  above  eight  Inches  from  the 
Buge  upwards,  yet  the  Freight  becomes  due : 
One  Reafon  is,  becaufe  from  that  Gage  the 
King  becomes  entitled  to  Cuftom,  but  if  they 
be  under  eight  Inches,  by  fome  it  is  conceived 
to  be  then  in  the  Eledtion  of  the  Freighters 
to  fling  them  up  to  the  Matter  for  Freight, 
and  the  Merchant  is  difeharged.  But  moft 
conceive  otherwife ;  for  if  all  had  leaked  out, 
(if  there  was  no  Fault  in  the  Matter)  there  is 
no  Reafon  the  Ship  fhould  lofe  her  Freight ; 
for  the  Freight  arifes  from  the  Tunnage 
taken,  and  if  the  Leakage  was  occafioned 
through  Storm,  the  fame  perhaps  may  come 
into  an  Average.  Befides,  in  Bourdsaux  the 
Matter  flows  not  the  Goods,  but  the  particu¬ 
lar  Officers  appointed  for  that  Purpofe,  quod 
nota .  Perhaps  a  fpecial  Convention  may  alter 
the  Cafe. 

When  fuch  Mott  certain,  if  a  Ship,  freighted  by  the 
Misfortune  Great,  be  caft  away,  the  Freight  vanifhes  ; 
happens,  the  but  jf  by  the  Tun  or  pjeces  0f  Commodity, 

monly  tranf-  and  happens  to  be  caft  away,  afterwards 
fer  thofe  Part  is  faved  *,  doubted  whether  pro  rata  fhe 

Goods  over  ought  not  to  be  anfwered  her  Freight, 
to  the  A  flu-  0  D 

rors,  who  take  them  towards  Satisfa&ion  of  what  they  pay  by  Vir¬ 
tue  of  their  Subscriptions. 

Debt 
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Debt  upon  a  Charter-party  upon  a  Penalty, 
the  Covenant  was  to  pay  fo  much  per  Tun  for 
Freight,  and  Breach  was  affigned  in  non  Pay¬ 
ment,  for  fo  many  Tun  and  an  Hogfhead, 
which  came  to  fo  much :  Upon  Demurrer, 

*twas  held  the  Declaration  was  ill,  for  die 
Covenant  is  only  to  pay  fo  much  per  Tun, 
aliier  if  it  had  been  to  pay  fecundam  ratam  of 
fo  much^r  Tun.  Roe  againft  Barns.  2  Le -  Ytfo.  1 ^ 
vinz  124.  3  Keble  421. 

XV.  If  a  Merchant  takes  Freight  by  con- 
trafting  with  a  Mariner  that  is  not  a  Mafter, 
if  Lofs  happens,  he  muft  be  contented  to  fit 
down  without  any  Remedy  againft  the  Own¬ 
ers  ;  but  perhaps  fuch  a  Mariner  for  fuch  an 
Aft  may  fubjeft  himfelf  to  an  Aftion. 

But  if  there  be  a  Fault  committed  by  a  4  jnft.  146* 
Mariner  which  was  hired,  or  put  in  by  the 
Mafter  or  Owners  ;  there  for  Reparation  the 
Owners  become  liable. 

XVI.  The  Mafter  is  not  bound  to  anfwer  Johannes  to* 

Freight  to  the  Owners  for  PalTengers,  if  they  cimus3  l.  3. 
are  found  to  be  unable  to  pay.  c' 

If  Ship  by  Charter-party  reciting  to  be  of 
the  Burden  of  200  Tuns  is  taken  to  Freight 
for  a  Sum  certain,  to  be  paid  at  her  Return, 
the  Sum  certain  is  to  be  paid,  though  the 
Ship  amounts  not  to  that  Burden. 

If  a  Ship  is  freighted  after  the  Rate  of  20  /. 
for  every  Month  that  fhe  fhall  be  out,  to  be 
paid  after  arrival  at  the  Port  of  London  \  the 
Ship  is  caft  away  coming  up  from  the  Downs , 
but  the  Lading  is  all  preferved ;  yet  the 
Freight  is  become  due  :  For  the  Money  arifes 
due  monthly  by  the  Contraft,  and  the  Place 
mentioned  is  only  to  fhew  where  Payment  is 
to  be  made,  for  the  Ship  deferves  Wages 
like  a  Mariner  who  ferveth  by  the  Month  ; 

and 
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and  though  he  dies  in  the  Voyage,  yet  his 
Executors  are  to  be  anfwered  pro  rata.  Be- 
fides,  the  Freight  becomes  due  by  intend¬ 
ment  on  the  Delivery  or  bringing  up  of  the 

Commodities  to  the  Port  of  London,  and  not 
of  the  Ship. 

If  a  Man  freights  a  Ship  out,  and  cove¬ 
nants  that  the  Ship  with  the  firft  Wind  and 
Opportunity  Ihould  fail  out  of  that  Port  to 
Cales,  and  the  Freighter  covenants  that  he 
for  the  Freight  of  all  the  Premilfes  would  pay 
unto  the  Mailer  184/.  pro  tot  a  transfretatione 
omnium  premiffarum ,  if  the  Mailer  doth  not 
aver  that  the  Ship  did  arrive  at  the  Port  of 
Cales,  he  cannot  maintain  an  A&ion  aeainft 
the  Freighter. 

If /he  Mailer  enters  into  a  Charter-party 
for  himfelf  and  Owners,  the  Mailer  in  that 
cafe  may  releafe  the  Freighters  without  ad- 
vifing  with  the  Owners  ;  but  if  the  Owners 
let  out  to  Freight  fuch  a  Ship,  whereof  J.  S. 
is  Mailer,  though  the  Mailer  covenant  in  the 
lame  Charter-party  and  lubfenbes,  yet  his 
Releafe  in  that  cafe  will  not  bind  the  Owners, 
but  the  Owners  Releafe  on  the  other  hand 
will  conclude  the  Mailer  :  And  the  reafon  is, 
for  that  the  hdalter  is  not  made  a  proper 
Party  to  the  Indenture.  And  fo  it  was  ruled, 
where  an  Indenture  of  Charter-party  was  made 
between  Scudamore  and  other  Owners  of  the 
good  Ship  called  the  B.  whereof  Robert  Pit¬ 
man  was  Mailer  on  the  one  Part,  and  Van- 
denftene  on  the  other  Part ;  in  which  Inden¬ 
ture  the  Plaintiff  did  covenant  with  die  laid 
Vandenftene  and  Robert  Pitman ,  and  bound 
themfelves  to  the  Plaintiff  and  Robert  Pitman 
for  Performance  of  Covenants  in  600 1.  and 

the  Conclufion  of  the  Indenture  was, - In 

witnefs 
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witnefs  whereof  the  faid  Robert  Pitman  put  his  Cro-  56. 
Hand  and  Seal,  and  delivered  the  fame  ;  in  Sc^amore*3 
an  Arnon  or  Covenant  tor  not  performing  jrinZ 9 
certain  Covenants  in  this  Indenture,  the  De-  Eli*.  in  B-  R. 
fendant  pleaded  the  Releafe  of  Pitman,  here-  cited  in  2  /#• 
upon  the  Plaintiff  demurred  :  And  it  was  ad-  b"j' 
judged,  That  the  Releale  of  Pitman  did  not  ^ooTiJcl^u 
bar  the  Plaintiff,  became  he  was  no  Party  to  3  Levin*  * 
the  Indenture  ;  and  the  Diverfity  in  that  cafe  138.  Gilby 
was  taken  and  agreed  between  an  Indenture  rvfr/us  Gopiey* 
reciprocal  between  Parties  on  the  one  fide, 
and  Parties  on  the  other  fide,  as  that  was  *, 
for  there  no  Bond,  Covenant  or  Grant  can  be 
made  to  or  with  any  that  is  not  Party  to  the 
Deed  *,  but  where  the  Deed  indented  is  not 
reciprocal,  but  is  without  a  Between  &c.  as 
Omnibus  Chrijti  fidelibus,  (Ac.  there  a  Bond, 

Covenant  or  Grant  may  be  made  to  divers 
feveral  Perfons. 

If  an  Indenture  of  Charter-party  be  made 
between  A.  and  B.  Owners  of  a  Ship  of  the 
one  Part,  and  C.  and  D.  Merchants  of  the 
other  Part,  and  A.  only  feals  the  Deed  of  the 
one  Part,  and  C.  and  D.  of  the  other  Part ; 
but  in  the  Indenture  it  is  mentioned  that  A . 
and  B.  covenant  with  C.  and  D.  and  C.  and 
D.  covenant  with  A.  B.  in  this  Cafe  A . 
and  B .  may  join  in  an  Action  againft  C. 
and  D.  tho5  that  B.  never  fealed  the  Deed, 
for  he  is  a  Party  to  the  Deed,  and  C.  and  D. 
have  fealed  the  other  Part  to  B.  as  well  as  to 
A.  Clement  againft  Henley,  2  Rolls  Abr.  22. 

XVII.  Covenant  upon  a  Charter-party,  by  Covenants 
which  the  Mafter  of  the  Ship  covenants  to  niutual  fhall 
fail  with  the  firft  fair  Wind  to  Barcelona ,  and  not  bc  plead- 
that  the  Mariners  lhall  attend  with  a  Boat  to 
relade  the  Ship,  and  then  to  return  with  the 
firft  fair  Wind  to  London,  and  to  unlade  and 

deliver 
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deliver  the  Goods,  and  the  Merchants  cove¬ 
nant  to  pay  fo  much  for  Freight,  and  fo  much 
for  Demurage  every  Day  ;  the  Matter  brought 
his  Action  for  the  Freight  and  Demurage, 
and  declares  that  he  failed  fuch  a  Day  with 
the  firft  fair  Wind,  and  upon  all  the  other 
Points.  The  Defendant,  quoad  the  Freight, 
that  the  Ship  did  not  return  dire&ly  to  Lon¬ 
don ,  but  went  to  Alicant  and  Tangier^  and 
made  divers  Deviations,  and  by  thefe  Delays, 
the  Goods  were  fpoiled ;  and  as  to  the  De^ 
murage,  that  this  was  occafioned  by  the  Neg¬ 
ligence  of  the  Mariners  in  not  attending  with 
the  Boat  to  relade  the  Ship,  to  which  the  Plain¬ 
tiff  demurred,  and  per  Curiam  pro  Quer.  for 
that  the  Covenants  are  mutual  and  recipro¬ 
cal,  upon  which  each  fhall  have  his  Aftion 
againftthe  other,  but  fhall  not  plead  the  Breach 
of  one  in  bar  of  another,  for  perhaps  the  Da¬ 
mage  of  the  one  fide  and  of  the  other  are  not 
equal.  3  Levinz  4 1 .  Cole  contra  Shallet.  Sir 
L'ho.  Jones  2 1 6.  Showers  againft  Cudmore. 

Plea  that  an-  In  Covenant  the  Plaintiff  declared,  that  he 
fwen  to  Part  covenanted  to  fail  with  a  Ship  to  D .  in  Ireland , 
°cJ  2‘68>  and  there  to  take  280  Men  of  the  Defendant’s, 
pi.  3. 330.//.  and  to  carry  them  to  Jamaica^  and  the  Defen- 
IO' 433> 434*  dant  covenanted  to  have  the  280  Men  there 
Cro.  Jac.  27.  ready,  and  to  pay  for  their  Carriage  5  /.  for 

2  Sand^izy.'  each  Man,  and  that  the  Defendant  had  not 
Luf-w.  1492.  the  280  Men  ready,  but  that  he  had  1.80, 
13S.  which  he  took  on  board,  and  carried  them, 
but  that  the  Defendant  had  not  paid  for  them  * 
the  Defendant  pleaded  that  he  had  the  280 
Men  ready,  and  tendered  to  the  Plaintiff,  who 
refufed  to  receive  them,  but  faid  nothing  as  to 
the  carrying  of  the  180  Men,  nor  to  the  Pay¬ 
ment  for  them  ;  and  for  that  it  was  not  a  Plea 
to  all,  Judgment  was  given  for  the  Plaintiff 
upon  Demurrer,  1  Levinz  16.  1  Keble  100. 

CHAP. 
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CHAP  V. 
Of  Wreck. 


I.  Of  Goods  wreckt,  as  in  relation  to  the  Alteration 
of  the  Property  by  the  Civil  Law. 

II.  Of  the  Prefervation  of  Goods  wreckt,  and  the 
Punijhment  of  thofe  that  fall  add  Alifery  to  the 
Condition  of  fuch  Perfons  fo  dijlrejfed. 

III.  Of  Goods  wreckt,  their  Prefervation  according  to 
the  Laws  of  Oleron,  and  of  England,  and  of  the 
Punijhment  of  thofe  that  fall  not  make  Rcjlitution , 

IV.  Of  Contribution  where  the  Ship  pcrifes ,  and  the 
Goods  are  all  faved ,  and  where  not. 

V.  The  King  of  Great  Britain’*  Prerogative  as  in 
relation  to  Wreck  and  other  Royalties  of  the  Sea . 

VI.  Of  Flotfam,  Jetfam,  and  Lagan,  where  the 
King  fall  have  the  fame ,  and  whether  by  the  Grant 
of  Wreck  the  fame  pajfes ;  and  where  a  Subject 
may  prefcribe . 

VII.  Of  Ships  wreckt  and  no  Creature  in  them,  yet 
no  Wreck  ;  and  of  Ships  for faken,  whether  in  Law 
accounted  lojl  or  wreckt ,  or  neither. 

VIII.  Of  the  Sheriffs  Duty  as  in  relation  to  Goods 
wreckt ;  and  of  Owners  their  time  of  claiming  their 
Property . 

IX.  Wreckt  Goods  not  to  pay  Cujlom. 

X.  Of  Wreck,  in  the  Ifle  of  Wight,  not  in  the  Ad¬ 
miral  without  J'pecial  Words . 

I.  T  N  matters  of  W reck,  there  is,  as  it  were, 

A  a  Contract  between  them  which  have 
loft  their  Goods  by  fuch  Misfortune,  and 
them  upon  whofe  Lands  the  Goods  and  Mer¬ 
chandize  are  driven,  that  the  fame  be  reftored 
to  them  or  thofe  that  claim  under  them.  And  leg.™ quid f ; 
therefore  by  the  Civil  Law ,  it  is  precifely  for-  de  incendio, 
bid,  that  no  Man  fhall  meddle  with  i'uch Goods ru,na  &  ,Utt- 
as  are  wreckt ;  and  fuch  as  are  proved 
have  ftolen  any  thing  thereout,  are  holden 

for 


t 
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Leg.  44.  D.  de  for  Robbers  ;  for  that  fuch  Goods  being  caft 
acq.  rer.  om.  Qn  Land  and  recovered  out  of  the  Sea,  re¬ 
main  ftill  his  who  was  the  Owner  thereof,  and 
defcend  upon  his  Succeffor  ;  neither  Efcheat 
to  the  King,  neither  to  any  other  to  whom 
the  King  hath  granted  fuch  Royal  Privilege. 

The  reafon  why  the  Laws  were  fo  ftrictly 
declared  by  the  Romans ,  was,  for  that  by  the 
Laws  of  Rhodes ,  if  any  Ship  had  become 
Wreck,  though  all  the  Perfons  were  faved 
and  alive,  yet  the  Ship  and  Goods  became 
feizable  by  the  Lord :  But  the  fame  being 
barbarous,  was  afterwards  repealed  and  ab¬ 
rogated. 

The  Emperor  Confiantine  the  Great  fays,  ' 
in  this  Cafe,  if  any  Ship  at  any  time  by  any 
Shipwreck  be  driven  to  the  Shore,  or  touch 
Leg.  \  .Iih.\i.  at  any  Land,  Let  the  Owner  have  it ,  and  let 
C.dehaufrag.  n0f  my  Exchequer  meddle  with  it :  For  what 
Right  hath  my  Exchequer  in  another  Rian's  Ca¬ 
lamity,  fo  that  it  Jhould  hunt  after  Gain  in  fuch 
a  wcful  Cafe  as  this  is  ? 

And  yet  if  no  Kindred  appear  within  a 
Year  and  a  Day,  or,  appearing,  prove  not 
the  Goods  fhipwrecked  to  be  theirs,  the  Goods 
come  to  the  Exchequer ,  even  by  that  Law  : 
So  much  that  Law  condemns  Careleffnefs, 


Leg.  I.  in  pr . 
deincend.ruin. 
leg •  in  eum  cum 
autk.Jeq.  de 
furt.  Leg.  3. 
in  fm.  de  in- 
cend.  ruin, 
naufrag , 


which  is  written,  vigilantibus  &  non  dor  mien - 
tibus,  &c.  And  with  this  agree  the  Laws  of 
Oleron  and  the  Laws  of  this  Land,  as  taken 
out  of  thofe  Imperial  Laws,  in  that  Point,  as 
is  conceived. 

II.  The  Civil  Law  was  ever  fo  curious 
and  careful  to  preferve  the  Goods  of  fucll 
miferable  Perfons,  that  if  any  fhould  deal 
fuch,  they  fhould  pay  four- fold  to  the  Owner, 
if  purfued  within  a  Year  and  a  Day,  and  as 
much  to  the  Prince  or  his  Admiral :  So  care¬ 
ful 
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“U 1  were  they,  and  fo  exa£t  in  requiring  Re- 
ftitution,  that  the  very  ftealing  of  a  Nad,  or 
the  Worth  thereof,  obliged  the  Thief  to  the 
Reftitution  of  all  the  remaining  Goods.  And 
by  the  Emperor  Antonins  it  was  made  a  Law 
tor  fuch  fort  of  Men,  that  they  fhould  be 
battened  and  banilhed  for  three  Years;  bu tLeg.pedibni 
that  was  for  only  thofe  of  a  high  and  honour- eoc^- 
able  Rank  :  But  thofe  that  were  Bafe  and  Ig¬ 
noble,  fhould  be  fcourged  and  fent  to  the 
Gallies  or  Metal  Mines.  Arg.  leg.  fu<- 

And  the  preventing  of  Help  to  fuch  fhip- cularit- de  £* 
wreckt  Perfons,  was  punifhed  with  the  fame  "W' <rim' 
Suffering  as  a  Murderer. 

The  like  for  thofe  that  put  forth  any  treach¬ 
erous  Lanthorn  or  Light,  with  Intention 
to  fubjeft  others  to  Langer  or  Shipwreck, 
thefe  were  punifhed  with  Death. 


And  though  no  Harm  happens,  yet  he  may 
be  punifhed:  Hence  it  is,  that  Fi fliers  are  Per kg.!,ma 
forbidden  to  fifh  with  Lights  in  the  Night,  ruin-  naufrag 
for  fear  of  betraying  Sailors.  °  '  L'g  nepifcator 

.  i  And  here  I 

cannot  omit  the  great  and  pious  Care  that  his  Majelty  hath  had,  i, 

his  Directions  about  Light-Houfes  and  Lanthorns,  and  other  fpecia 

oea- marks  ;  but  more  efpecially  in  his  ereding,  at  his  own  Princely 

Cta;geVth,atcm°iE.XC,ellCnt  klght-Houfe  near  Goldfon  by  Yarmouth, 

nor'eh’r  1.°“  for„Helght>  Curiofity  and  Form,  is  not  inferior  to,  M 
not  excelling,  all,  or  molt,  in  Chnitendom. 


I 


.  And  as  the  Emperor,  and  other  ma¬ 
ritime  Kingdoms,  had  in  fome  fort  abrogated 
and  repealed  that  cruel  Law,  and  fubje&ed 
the  Violaters  to  Punifhment  for  the  Inhuma¬ 
nity  offered  to  fuch  diftreffed  Perfons  •  fo  our 
famous  King  Richard ,  returning  from  the 
Holy  War,  in  his  own  Fxperience  at  Sea,  be¬ 
came  fenfible  of  the  Miferies  which  Merchants 
and  Mariners  at  Sea  underwent,  their  Lives 
being  always  within  few  Inches,  often  within 
vol.  I.  C  c 
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an  Hair’s  Breadth  of  Death  and  having  Con- 
fideration  of  their  Calamities  and  diftreifed 
State  in  his  Voyage,  refolved  to  revoke  that 
Law,  and  at  Oleron  in  the  Bay  of  Aquitain 
(then  part  of  his  Dominions,  as  Sovereign 
Lord  of  the  Ocean,  and  all  thofe  Maritime 
Kingdoms)  did  there,  amongft  other  good 
Marine  Laws,  declare,  ! That  if  any  Perfon  or 
living  Lhing  efcaped  out  of  any  wrecked  Ship  to 
Land ,  it  Jhould  not  be  IVreck  or  confifcated  to 
him  or  his  Succejfor ,  as  it  was  before ,  though 
all  the  Men  efcaped  alive .  For  before  that, 

*  Braaoft  jib.  both  in  England  and  in  *  Normandy,  the  f 
2.  cap.  5.  Crown  was  entitled  to  ihipwreckt  Goods,  and 
t  Cujtuma  1  j  Qenfmm  (indeed  according  to 

the  Rhodtan  Law)  became  Heir  unto  them, 
which  otherwife  Jure  naturali  were  conceived 
to  be  in  bonis  nullius ,  pertaining  to  no  Owner : 
But  now  that  Valiant  and  Religious  Prince 
refolved  no  longer  to  embrace  fo  cruel  a  Pre¬ 
rogative,  by  the  (dripping  the  diftrellcd  Ma¬ 
riners  of  thofe  Rags  of  their  Eftates,  which 
the  Mercy  and  Modefty  of  the  Waves  and 
Winds  had  left  them  ;  and  therefore  in  the 
Month  of  Odlober  at  Mejfana ,  in  the  Prefence 
RogerHoveden  of  many  Archbilhops,  and  Bilhops,  and 
in  the  latter  others,  he  then  for  ever  quitted  the  Royal 
part  of  his  Qa;m  t0  Wrecks,  which  afterwards  was  de- 

6-$ljoan.  clared  and  published  at  Oleron  in  his  own 
Brampton.  Territories;  fo  that  if  any  Man  out  of  the 
Gbron.  Coll,  ship  came  alive  to  Shore,  the  Property  of  the 
fol.  1887.  ihipwreckt  Goods  were  fdill  preferved  to  the 
Owner  :  Which  Royal  Condefcention  was  fo 
enlarged  by  our  fucceeding  Kings,  T bat  if  a 
■  Man ,  Dog,  or  Cat  ef capes  alive  out  of  the  Ship , 

,  neither  the  Ship  or  other  Vejfel,  nor  any  thing 
,  therein,  jh all  be  adjudged  Wreck,  but  the  Goods 
fhaJl  befaved.  and  kept  by  the  Sheriff,  Coroners, 

or 
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or  the  King’s  Bailiffs,  and  delivered  to  the  In¬ 
habitants  of  the  Town  where  the  Goods  are 
found ;  fo  that  if  any,  within  a  Tear  and  a  Day,  Weftm.  i . 4 
fv.e  for  thofe  Goods,  and  after  prove  that  they  3  E.  i. 
were  his  at  the  time  of  the  Ship  wreck,  they  Jhall 
he  reft  ore  d  to  him  without  delay :  But  if  not, 
they  Jhall  be  feized  by  the  faid  Sheriff,  Coroners,  z  Inti.  1C6. 
or  Bailiffs  for  the  King’s  ufe-,  and -Jhall  be  delivered 
to  the  Inhabitants  of  the  T own,  who  Jhall  anfwer 
before  the  Juftices  for  the  Wreck  belonging  to 
the  King :  But  this  good  Law  extends  not  to  Pi-  Per  Lc%.  O.'e- 
rates.  Robbers,  Sea  Rovers,  Furks,  or  other  ror>  caP-  47* 
Enemies  to  the  Catholick  Faith. 

Where  the  Wreck  belongs  to  another,  he 
fhall  have  it  in  like  manner;  and  if  any  be 
attained  to  have  done  otherwife,  he  (hall  luffer 
Imprifonment,  make  Fine  to  the  King,  and 
yield  Damage  alfo. 

If  a  Bail i ff  do  it,  and  it  be  difallowed  by 
his  Lord,  the  Bailiff  fhall  anfwer  for  it  if  he 
hath  wherewithal ;  but  if  not,  the  Lord  fhall 
deliver  his  Bailiff’s  Body  to  the  King. 

_  1V;  If  rflJ.c  Ship  perifhes  only,°  and  the  Leg.  v.  Ka. 
Goods  are  fafe,  in  that  Cafe  the  Goods  outfit <va^  Pood,  is' 
to  pay  a  Proportion  of  a  fifth  or  tenth  Penny  4°‘ 
according  to  the  eafyor  difficult  Winning  or 
Saving  of  the  faid  Goods.  Rich  Goods,  as 
Gold,  and  Silver,  and  Silk,  pay  lefs  than 
Goods  of  great  Weight  and  Cumber,  beino- 
in  lefs  Danger,  unlefs  it  were  a  Wreck  goinr 
into  a  Port,^  which  the  Skipper  was  net  bound 

for,  there  e  contra,  then  the  Skipper  is  not  to 
be  considered. 

Goods  may  be  retained  for  Payment  of L.  39 


Salvage.  «  2  Salk,  6 


2  Salk.  654. 

R. 


C  c  2 


the 
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#  the  firft  Poffeffor  that  recovers  her,  or  any 
part  of  her  Lading,  gains  a  Property :  And 
this  according  to  the  Laws  of  Nations,  as  is 
that  given  for  loft ,  whereof  there  is  no  Hopes  of 
Recovery ,  like  a  Lamb  in  the  Paws  of  a  Lion. 
And  the  incomparable  Ulpian  compares  fuch 
a  Dereliction  to  a  Man  that  knows  his  own 
Goods  to  be  by  another  Man  detained,  and 
makes  no  Claim  unto  them  in  a  long  time ; 
unlefs  fome  Caufe  do  manifeftly  appear,  feems 
to  do  it  to  no  other  purpofe,  but  to  fhew  that 
he  is  willing  to  renounce  them  ;  and  this  is  it 
what  Ulpian  elfewhere  intends,  where  he  faith, 
that  a  Houfe  pofleffed  for  a  long  time  by 
'another,  and  no  Claim  made,  nor  Rent 
demanded  for  it,  feems  to  be  deferted  by  the 
fight  Owner. 

T o  exaCi  Inter  eft  long  fince  due,  faith  the 
good  Emperor  Antonins,  is  hardly  juft ;  for 
the  not  demanding  it  in  fo  long  a  fpace ,  makes  it 
probable  that  thou  wert  willing  to  remit  it ;  and 
that  by  not  fo  much  as  demanding  it ,  thy  pur¬ 
pofe  was  to  make  thyfelf  the  more  Beloved  and 
Honoured ,  and  thy  Debtor  the  more  Thankful. 

Now  that  Silence  fhould  be  of  fuch  a  force 
as  to  juftify  our  Prefumption  of  a  Dere¬ 
liction,  two  things  are  requifite  •,  Firft,  That 
he  that  is  filent  knows  that  he  hath  a  Right ; 
for  him  that  knows  it  not,  Silence  cannot  pre¬ 
judice.  Secondly,  That  his  Silence  be  free 
and  voluntary,  and  not  occafioned  by  Fear, 
or  any  other  fuch  Caufe  ;  and  the  true  Rea- 
fon  is,  that  it  is  hardly  poffible,  that  in  a  long 
time  a  Man  fhould  not  by  fome  Means  or 
other  arrive  at  the  Knowledge  of  his  own 
Right,  Time  daily  adminiftring  Occafions  to 
the  Difcovery  of  Truth. 


But 
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But  becaufe  that  Time,  which  exceeds  the 
Memory  of  Man,  is  in  a  moral  Senfe  infinite, 
therefore  if  Claim  be  not  made  with  a  reafon- 
able  time  to  a  thing  out  of  Poffeffion,  it  is  a 
fufficient  Prefumption  that  it  is  fcrfakcn ,  un-  Grotius,  lib.  2. 
lefs  fome  very  ftrong  Reafons  be  brought  to  caP- 4-  4-  5,6. 
the  contrary ;  and  therefore  the  Recovery  of 
the  Plate  near  the  Bahama  Rocks,  loft  near 
fifty  Years  before  by  the  Spaniard ,  became 
moft  apparently  a  Derelift,  and  free  not  only 
for  the  Undertakers  to  recover  and  pofiefs,  Duke ofAlhe- 
but  to  keep  as  a  Property  juftly  acquired  by  marie  U  al. 
them,  as  well  by  the  Laws  of  Nations,  as  the  in  Ann0  i687* 
Civil  haw. 

By  Stat,  3  Geo ,  c,  13.  Seft.  6.  (continued 
to  25th  of  March ,  1778.  by  Stat.  4  Geo.  3. 
c‘  12.  Seft,  1.)  The  Lord  Warden  of  the 
Cinque  Ports  fhall  nominate  under  his  Hand 
and  Seal  three  or  more  Perfons  in  each  of  the 
Cinque  Ports,  two  ancient  Towns  and  their 
Members,  to  adjuft  any  Difference  relating  to 
Salvage,  between  the  Matter  of  any  Ship  that 
has  in  bad  Weather  been  forced  from  her  An¬ 
chor  and  Cable,  and  the  Perfons  bring  them 
afhore  :  And  if  any  Veffel  be  forced  from  her 
Cables  and  Anchors  by  Extremity  of  Weather, 
and  leave  the  fame  in  any  Roads  within  the 
Jurifdiftion  of  the  Cinque  Ports,  and  the  Sah- 
vage  cannot  be  adjufted  between  the  Perfons 
concerned,  the  fame  fhall  be  determined  in 
twelve  Hours,  by  any  one  or  more  of  the  Per¬ 
fons  appointed  as  aforefaid. 

V.  The  King  fhall  have  Wreck  of  the  Sea, 

Whales,  and  great  Sturgeons  taken  in  the  l~E-2-c'1 
Sea,  and  elfewhere  throughout  the  whole 
Realm,  except  in  Places  privileged  by  the 
King, 

C  c  2  Alfi* 


s;  Co.  106.  a. 
5  Co.  106.  b. 


Ibid . 
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Ld.  Raym.  A lio  Wreck  may  be  claimed  by  Prefcrip- 
'  2  Mot1'  ti.on  •,  and  the  Lord  High  Admiral  poffibiy 

Id.  ' Raym.  niay  have  it  by  Prefcription. 

473-  A  Grant  of  Wreck  to  the  Lord  High 

Admiral  as  appertaining  to  his  Office,  will 
not  pafs  Wreck  belonging  to  the  King’s  Ma¬ 
nor  by  Prefcription. 

Sir  Henry  C  on -  VI.  By  the  Grant  of  Wreck  will  pafs  Plot- 
^“coke  IQ*16’  Jetfam*  Lagan,  when  they  are  caffc 

5  0  e  107.  the  .  kut  •£  they  are  not  caft  Up0ri 

the  Land,  the  Admiral  hath  Jurifdiftion,  and 
not  the  Common  Law ,  and  they  cannot  be 
laid  Wreck. 

Wreccum  Maris ,  are  fuch  Goods  only  as 
are  call  and  left  upon  the  Land  by  the  Sea. 

Flotfam ,  is  when  a  Ship  is  lunk,  or  other- 
wife  perifhed,  and  the  Goods  float  upon  the 
Sea. 

Jetfam ,  is  when  the  Ship  is  in  Danger  to 
be  funk,  and  for  lightning  the  Ship  the  Goods 
are  call  into,  the  Sea,  notwithftanding  which 
the  Ship  perifheth. 

Lagan  vel  Ligan ,  is  when  the  Goods  being 
heavy,  are  call  into  the  Sea  before  the  Ship 
i Sr aftcm  lib.  perifhes,  which  by  the  Prudence  of  the  Mat¬ 
ter  or  Mariners,  who  have  an  Intent  to  fave 
them  fo  funk,  as  that  they  may  come  at  them 
again  in  order  to  which  they  fallen  a  Buoy, 
pr  other  light  Matter,  that  they  may  fignify 
lo  them  where  they  lie,  if  Providence  fhould 
bring  them  in  a  Condition  to  retake  them ; 
&  dicitur  Ligar  a  hgando. 

The  King  fhall  have  Flotfam ,  Jetfam  and 
Lagan ,  when  the  Ship  perilheth,  or  when  the 
Owners  of  the  Goods  are  not  known ;  but 
when  the  Ship  perifhes  not,  e  contra. 

,  -  -  A  Man  may  have  Flotfam.  and  Jetfam.  by 

t^Cofei 67.°*  King’s  Grant*  and  may  have  Flotfam 

i—  •  ‘  ’  '  '  "  ‘  within 


Ibid. 


^ »  c .  2  • 


F.  N .  B.  122. 
46  R.  3.  15. 

lAnth.  Omnes 
peregrini  com- 
munia  de  fuc- 
cejjionibus  acq. 
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within  the  high  and  low  Water-mark  by  Pre- 

fcription,  as  it  appears  by  thofe  of  the  Weft-  2r  !^7* 
^  r  •  1  rr  r  •  1  1  -r-yr  t  •  D.  de 

Countries,  who  prefcnbe  to  have  Wreck  in ja^u% 

the  Sea ;  fo  far  as  they  may  fee  a  Humber 

Barrel. 

VII.  If  the  Ship  be  ready  to  perifti,  and 
all  the  Men  therein,  for  Safeguard  of  their 
Lives,  leave  the  Ship,  and  after  the  forfaken 
Ship  periflies,  if  any  of  the  Men  be  faved  and 
come  to  Land,  the  Goods  are  not  loft. 

A  Ship  on  the  Sea  was  pnrfued  by  Enemies:, 
the  Men  therein  for  Safeguard  of  their  Lives, 
forfake  the  Ship,  the  Enemies  take  the  Ship, 
and  fpoils  her  of  her  Goods  and  Tackle,  and 
turn  her  to  Sea  ;  by  ftrefs  of  Weather  fhe  isr ^  A  2 .pro* 
caft  on  Land,  where  it  happened  her  Men  lj_ 
arrived  :  It  was  refolved  by  all  the;  Judges  of/;  167°.' 2 Leg' 
England ,  that  the  Ship  was  no  Wreck,  nor 43.  §«  n. 

loft.  ^ •  di  fur! . 

VIII.  If  Goods  are  caft  up  as  a  Wreck,  ^om' 
and  it  falls  out  they  be  bona  fbdtura^  rthe  She¬ 
riff  may  fell  them  within  the  Year,  and  the 

Sale  is  good  ;  but  he  muft  account  to  the  trud 
Owners. 

Owners  claiming  the  Wreck,  muft  mak e  A  N.  B.  fd. 
their  Proof  by  their  Marksor  Cocqu^ts,  by  thd  U2-  The 
Book  of  Cuftoms,  or  by  the  Teftimotty  of  ho-  /  c:f  jlndI)ay 
neftMen;  and  if  the  Wreck  belongs  to  the- counted  from 
King,  the  Party  may  fue  out  a  Comrrtiflion  to  the  Seizure, 
hear  and  determine,  and  that  by  the  Oaths  of 2  Infi-  168. 
twelve  Men  ;  or  elfe  he  may  briny;  his  Action  :  f,V ,  '  ’!u 

at  Law,  and  make  out  his  Proof  by  Verdin-,  '  S7' 

but  fuch  A  ft  ion  muft  be  brought  iqffiin  the 
Tear  and  Day. 

Note,  Flctfam,  Jctfam  an d  Lagan,  are  5  Co.  126. 
Goods  on  dr  in  the  Sea,  and  belong  to  the* 

King,  who  by  Charter  hath  granted  them  to, 
the  Lord  Admiralv  ■  „ 

C  c  4  IX,. 
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Left  unre- 
folved  i nMoor 
foL  224.  But 
iince  adjudg¬ 
ed  in  C.  B. 


IX.  If  Goods  were  wrecked  on  the  Shore, 
and  the  Lord  having  Power,  takes  them,  he 
fhall  not  pay  Cuftom,  neither  by  the  Common 
Lciw  nor  by  the  Statute ;  for  at  the  Common 


upon  afpecia!  Law ,  wrecked  Goods  could  not  be  charged 
SB  with  Cuftom,  becaufe  at  the  Common  Law  all 
Bury.  Wl reck  was  wholly  the  King’s,  and  he  could 

Shephard v.  not  have  a  fmall  Duty  of  Cuftom  out  of  that 
Go/nold,  Hill,  which  was  all  his  own ;  and  by  IVeJtm.  r. 

2RouJn-‘.'Z' where  wrecked  Goods  belonged  more  to  ano- 
Vaughan,  tker  tkan  to  tke  King,  he  lhall  have  it  in  like 
*59*  manner,  that  is,  as  the  King  hath  his. 

Now  Goods  that  are  chargeable  with  Cuf¬ 
tom,  according  to  the  ACt  of  Tunnage  and 
Poundage ,  muft  have  thefe  Properties. 

\zCar.  z,c.\,  i.  They  muft  be  Goods  which  fhall  come 
or  be  brought  into  the  Ports  or  Places  of  the 
Kingdom 


2.  They  muft  come  or  be  brought  into 
fuch  Ports  or  Places ,  as  Merchandize  that  is 
for  Sale,  and  to  that  end ;  for  there  can  be 
no  other  Conception  of  Goods  brought  as  Mer¬ 
chandize, 

3.  They  muft  come  and  be  brought  as 
Merchandize ,  and  for  Sale  by  the  King’s  na¬ 
tural  born  Subjects,  or  by  Strangers  and  Ali¬ 
ens,  as  diftinguilhed  from  the  natural  Sub¬ 
jects. 

4.  The  Duty  payable  to  the  King,  is  to  be 
meafured  by  the  Quality  of  him  that  imports 
the  Commodity ;  that  is,  if  the  Importer  be 
a  natural  Subject,  he  pays  lefs  to  the  King  ; 
and  if  an  Alien,  more. 

5.  All  thofe  Goods  charged  with  the  Duty 
by  the  Statute ,  fo  to  come,  or  be  brought  into 
Ports  or  Places  of  the  Kingdom,  are  to  be  fo¬ 
reign,  as  of  the  Growth  of  France ,  the  Le - 
vant,  Spain,  Portugal,  Germany ,  &c. 

Whence 
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Whence  it  follows,  j.  That  Goods  of  fo¬ 
reign  Growth,  and  which  by  their  kind  are  to 
pay  Duty,  if  they  fhall  come  or  be  brought 
into  the  Ports  or  Places  of  the  Kingdom,  Nei¬ 
ther  by  the  King’s  natural  born  Subjects,  nor 
by  Aliens,  they  are  not  chargeable  with  the 
Duties  mentioned  in  the  Aft. 

2.  If  they  are  not  brought  into  the  Ports 
and  Places  of  the  Kingdom,  as  Merchandize, 
viz.  for  Sale,  they  are  not  chargeable  with 
the  Duty  ;  but  Wines  or  other  Goods  com¬ 
ing  or  brought  into  the  Realm  as  Wreck ,  are 
neither  brought  into  the  Kingdom  by  any  of 
the  King  s  Natural  born  Subjects,  nor  by  any 
Strangers ,  but  by  the  Wind  and  Sea  ■  for 
fucn  Goods  want  a  Proprietor  until  the  Law 
appoints  one. 

3-  Wrecked  Goods  are  not  brought  into  the 
Kingdom  being  caft  on  Shore,  as  Merchandize, 
*1*.*..  for  Sale  ^  but  are  as  all  other  the  native 
Goods  of  the  Kingdom,  indifferent  in  them- 
felves,  for  Sale  or  other  Ule  at  the  Pleafure 
of  the  Proprietor. 

4-  All  Goods  foreign  or  domeftick  are,  in 

their  Natuie,  capable  to  be  IVlerchandize, 
that  is,  to  be  fold  j  but  it  follows  not  thence, 
that  wherefoever  they  are  brought  into  the 
Kingdom,  they  are  brought  as  Merchandize, 
and  to  be  fold,  and  thou  Id  pay  Cuftom  ;  for 
they  are  .transferred  from  Place  to  Place, 
more  tor  other  Ul'es  than  for  Sale.  * 

5,  All  Goods  charged  with  the  Duty  of  the 
Aft,  mult  be  propriated  by  a  Merchant  Na¬ 
tural  born ,  or  hderchant  Alien,  and  the  greater 
or  lets  Duty  is  to  be  paid,  as  the  Proprietor 
is  an  Alien  or  Native  Merchant ;  but  wreck¬ 
ed  Goods  are  not  the  Goods  of  any  Merchant 
Natural  born.  Alien  ox  Denizen,  whereby  the 

Duty 
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Duty  payable  Ihould  be  either  demanded, 
diftinguiibed,  or  paid  :  Therefore  a  Duty  im¬ 
port!  ble  to  be  known,  can  be  no  Duty ;  for 
Civilly  what  cannot  be  known  to  be,  is  as  that 
which  is  not . 

6.  All  Goods  fubjed  to  the  Duty  of  Tunnage 
and  Poundage,  may  be  forfeited  by  the  Dif- 
obedience  and  Mifbehaviour  of  the  Merchant- 
Proprietor,  or  thofe  trufted  by  him,  as  unfhip- 
ping  before  Payment ,  or  lawfully  tendering  or 
agreeing,  for ,  &c.  But  wrecked  Goods  can¬ 
not  be  imported  into  any  Creek  or  Place  of 
the  Realm  by  way  of  Merchandize,  and  un- 
fhipped  to  be  laid  on  Land ;  for  if  fo  import¬ 
ed  and  unfhipped  to  be  laid  on  Land,  it  is  no 
Wreck,  and  therefore  are  not  Goods  forfeit- 
able  by  the  Mifbehaviour  of  any  within  the 
Ad,  and  confequently  not  Goods  intended 
to  be  charged  with  the  Duties  by  the  Ad. 

Goods  drowned  or  loft  in  parting  a  Ferry,  a 
great  River,  or  an  Arm  of  the  Sea,  are  not 
to  be  faid  to  be  exported,  though  they  be 
carried  to  Sea ;  but  Goods  exported  are  fuch 
as  are  conveyed  to  Sea  in  Ships  or  other  Na¬ 
val  Carriages  of  Man’s  Artifice,;  and  by  like 
Reafon,  Goods  imported  rnuft  not  be  Goods 
imported  by  the  Wind,  Water,  or  fuch  in¬ 
animate  Means,  but  in  Ships,  Veflels,  and 
other  Conveyances  ufed  by  reafonable  Agents, 
as  Merchants,  Mariners,  Sailors,  &c.  Whence 
it  may  be  concluded,  that  Goods  or  Mer¬ 
chandize  imported  within  the  Meaning  of  the 
Ad,  can  only  be  fuch  as  are  imported  with 
Deliberation,  and  by  reafonable  Agents ,  not 
cafually  and  without  Reafon ;  and  therefore 
wrecked  Goods  are  no  Goods  imported  with¬ 
in  the  Intention  of  the  Ad,  and  confequently 
not  to  anfwer  the  King’s  Duties  \  for  Goods, 

as* 


- . . 


, 
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as  Goods,  cannot  Offend,  Forfeit,  Unlade, 
pay  Duties,  or  the  like,  but  Men  whofe 
Goods  they  are  :  And  wrecked  Goods  have, 
no  Owners  to  do  thofe  Offices,  when  the 
requires  they  ihould  be  done  ;  therefore  the 
Aft  intended  not  to  charge  the  Duty  upon 
fuch  Goods. 

Per  Holt ,  C.  J.  That  Wreck  fhali  not  pay 
Cuftom,  has  never  been  made  a  Douot  fince 
the  Cafe  in  Vaughan  1 59.  of  Shephard  v.  Gcf- 
nold,  L.  Raym.  388.  1  he  fame  Point  (in¬ 

cluding  Flctfam )  refolved  by  both  Courts,  L. Raym.  $ou 
viz.  C .  B .  and  then  B.  R.  on  r  rror  brought,  s02* 

The  Admirals  of  England \  ut  magnus  Ad -  The  very 
mir  alius  Anglia,  Hibernia ,  Walli<e ,  ac  Do  mi-  Words  of  the 
niorum  &  Infutarum  earundem ,  Califiee  ^’s 

&  Mer  chi  arum  ejufdem ,  necnon  Gafconia ,  '  ;rRot  * 

tarda,  elajjium  £5?  Marium  ditlorum  Regnorum  j Unir.m .  10. 
Anglia  pr a feblus  generalise  (Ac.  which  are  the 
words  of  their  Patents  ufed  at  this  Day,  do 
claim  all  Wrecks  arifing  from  any  or  thofe 
Places,  by  virtue  of  their  Grants. 

And  yet  in  the  like  Cafe,  in  all  Circum- 
fiances,  between  Power  and  Sir  IV: lli am  Port- 
man,  Hill.  6.  William  Com.  B.  Rot.  1431. 
where  the  Judges,  and  more  particularly  Juf- 
tice  Treby,  feemed  to  be  of  Opinion,  that 
Goods  wrecked,  or  Flotfam,  ffiould  pay 
Cuftom. 

X.  King  Edward  the  Second,  in  the  firft  1  E.  2.  m.  6. 
Year  of  his  Reign,  by  his  Charter,  granted  num'  b. 
the  Caftle  of  Carifbrook,  with  all  the  Lands 
and  Tenements  in  the  JJle  of  Wight,  formerly 
belonging  to  Ijabella  Fortibus ,  Countefs  of 
Albemarle,  to  his  great  Favourite  Peter  de 
Gavcfi.on,  and  Margaret  his  Wife,  and  the 
Heirs  of  their  two  Bodies  begotten  ( together 
with  fun  dry  other  .  Cullies,  and  Lands)  .and 

commanded 
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commanded  Nicholas  de  Bofco  to  put  him  into 
a£tual  Poflefiion ;  and  likewife  commanded 
Robert  de  Sanfon ,  Keeper  of  the  Foreft  of 
Patkhurjl  in  that  Ifle,  to  be  Intendent  to 
them  for  the  Farm  he  had  granted  him  for 
Life,  for  the  Cuftody  thereof,  which  bein<r 
afterwards  foon  refeized  into  the  Kino-’s 
Hands,  he  granted  this  Caftle  with  all  Its 
Services,  and  all  his  Lands  in  that  Ifle,  to 
Pat.  20.  E.  2.  Edward  his  Son  and  his  Heirs  Kings  of  Eng¬ 
irt.  i  o.  intus  land ,  and  afterwards,  for  the  afcertainino- 
tro  Edvardo  what  did  of  Right  belong  to  the  fame  Cattle^ 
jiito  Kegis.  an  Inquifition  went  out,  by  which  it  was 
found,  inter  alia ,  qd'  wreckum  Maris  perti- 
nens  ad  diftum  Cajirum  valet  per  Ann.  4  s. 
Inquijit.  deAn.  So  that,  by  the  general  Patent  of  the  Ad- 

47^-  i-n.  32.  miral,  will  not  pafs  the  Wreck  of  this  Ifle, 
without  fpecial  Words  granted  in  the  Patent. 
Leg.^.^.i-D-  Note,  If  the  Wreck  happened,  orwasoc- 
Naut.  caufi.  St  cafloned  by  reafon  of  any  Fault  or  Negli- 
lib.  1.  §.  4.  D.  gence  in  the  Matter  or  Mariners,  the  Matter 

f  °hlk  “t  muft  make  §ood  the  Lofs ;  but  if  the  fame 
if.  mind.  ’  was  occafioned  by  the  Aft  of  God,  to  avoid 
Quia  <vis  ma-  Enemy  or  Pirate,  and  the  like,  there  he 
jor  prouiden-  fhall  be  eXCllfed. 

tiarn  &  induf- 

triam  human  am  fuperat ,  nife  culpa  cafu?n  pracejferit, 

Perfons  con-  By  Stat.  26  Geo,  2.  c.  19.  Sedf,  1.  If  any 
vided  of  Perfon  plunder,  fteal,  take  away,  or  deftroy 

Sipwreckfd  an^  ?,°°ds  °\rE%fSl  ufro™  longing  to 
Goods,  &c.  an7  ShlP  or  Veffel  of  hls  Majefty’s  Subje&s, 
or  others,  being  in  Diftrefs,.  wrecked,  loft, 
ftranded,  or  caft  on  Shore,  in  any  Part  of  his 
Majefty’s  Dominions  (whether  any  living  Crea¬ 
ture  be  on  board  fuch  Veflel  or  not)  or  any  of 
the  Furniture,  Tackle,  Apparel,  Provifion, 
or  part  of  fuch  "V  efiel ;  or  beat  or  wound 
with  intent  to  kill,  or  otherwife  wilfully  ob- 

ftruft 
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ftruft  the  Efcape  of  any  Perfon  endeavouring  Or  of  ob- 
to  fave  his  Life  from  fuch  Ship,  or  the  Wreck  ftryftLg  the 

thereof,  or  put  out  any  falfe  Light  with  in-  pCrfon  from* 
tention  to  bring  unto  Danger,  fuch  Perfon  a  Wreck,  or 
fo  offending  fhall  be  deemed  guilty  of  Eelo-  of  putting  out 
ny,  and  being  convicted,  fhall  fuffer  Death 
as  in  Cafes  of  Felony,  without  Benefit  of  DeaVwith- 
Clergy.  '  out  Clergy. 

By  SeR.  2.  When  Goods  or  Effects  of  where  Goods 
fmall  Value  be  ftranded,  loft,  or  caft  on  of  fmall  Va- 
Shore,  and  be  ftolen  without  Circumftances  Iue  bc 
of  Cruelty  or  Violence,  it  fhall  be  lawful 
for  any  Perfon  to  profecute  for  fuch  Offence  cumfhncesof 
by  way  of  Indictment  for  Petit  Larceny  *,  Cruelty,  the 
and  the  Offenders  being  convicted,  fhall  fuf-  Offender  may 

fer  fuch  Punifhment  as  in  Cafes  of  Petit  Petit^iTar 
Larceny.  ceny. 

By  SeS.  3.  It  fhall  be  lawful  for  any  Juf-  jufticesupon 
tice  of  Peace,  upon  Information  upon  Oath,  information 
of  any  Part  of  the  Cargo  or  EffeCts  belong-  °**  ^1P~ 
ing  to  any  Ship  loft  or  ftranded  upon  or  near  ^'rec^  . 
the  Coafts  aforefaid,  being  unlawfully  car-  fto^en^r^on- 
ried  away,  or  concealed  in  any  Houfe  or  cealed,  to  if- 
Place,  or  of  fome  reafonable  Sufpicion  there-  fue  learch 
of,  to  iffue  his  Warrant  for  the  fearching  0f  Warrant, 
fuch  Houfe  or  Place,  as  in  other  Cafes  of 
ftolen  Goods  ;  and  if  the  fame  be  found  in 
fuch  Houfe  or  Place,  or  in  the  Cuftody  of 
any  Perfon,  not  legally  authorized  or  intitled 
to  keep  the  fame,  and  the  Owner  or  Occu¬ 
pier  of  fuch  Houfe  or  Place,  or  the  Perfon 
in  whofe  Cuftody  the  fame  be  found,  ihall  And  the  Per- 
not  upon  Demand  deliver  the  fame  to  the  1(!ns  in  w^ole 
Owner,  or  to  fuch  Perfon  as  fhall  be  audio-  Goods  fliall 
rized  to  demand  the  fame  ;  or  fliall  not  give  be  found,  not 
a  good  Account,  to  the  Satisfaction  of  the  giving  a  fatis- 
Juftice,  how  he  became  poffeffed  thereof, ia  L0]T  An- 

fuch  Juftice,  upon  proof  of  fuch  Refufal,  fliall  committed 

commit  for  6  Months, 
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or  until  pay-  commit  the  Offender  to  the  common  Goal 
ment  ot  n-cbIc  tor  fix  Months,  or  until  he  have  paid  tofuch 
Owner,  or  to  the  Perfon  authorized  to  receive 
the  lame,  treble  the  Value  of  the  Goods  un¬ 
lawfully  detained. 

Goodsoffered  By  6Vr£?.  4.  If  any  Perfon  offer  to  Sale  any 
to  rale,  iuf.  Goods  or  Effects  belonging  to  any  Ship,  loft, 

ftdp wrecked,  ^randed,  or  ca^  on  Shore,  and  unlawfully 
tobeftopt.  *  taken  away,  or  fufpe&ed  fo  to  have  been, 
it  fhall  be  lawful  for  the  Perfon  to  whom  the 
fame  be  fo  offered  for  Sale,  or  any  Officer  of 
the  Cuftoms  or  Excife,  or  any  Conftable,  or 
other  Peace  Officer,  to  flop  and  feize  the  faid 
And  Notice  Goods  and  Effects ;  and  he  fhall  carry  the 

a^juitfce^11 10  *ame>  or  give*Notice  of  fuch  Seizure,  to  fome 
And  the  Per-  Ju^ice  °f  Peace  ;  and  if  the  Perfon  who  of- 
fon  ofterino;  lered  the  laid  Goods  to  Sale,  or  fome  other 
the  lame  not  Perfon  on  his  Behalfj  appear  not  before  the 
making  out  fajj  Juft;ce^  within  ten  Days  next  after  fuch 
is  Seizure,  and  make  out  the  Property  of  the 

faid  Goods  to  be  in  him,  or  in  the  Perfon  by 
the  Goods  whom  he  was  erhployed  to  fell  the  fame ;  the 
to  be  return-  faid  Goods  fhall,  by  Order  of  the  Juftice,  be 

Owner16  delivered  over  to  or  for  the  Ufe  of  the  right¬ 
ful  Owner,  upon  Payment  of  a  reafonable 
Reward  tor  fuch  Seizure,  (to  be  afcertained 
by  the  Juftice)  to  the  Perfon  who  feized  the 
and  the  Of-  fame  ;  and  fuch  Juftice  fhall  commit  the  Per- 
fender  to  be  fon  wb0  fo  offered  the  faid  Goods  to  Sale,  to 

fo^Months,  t^ie  common  Goal  for  fix  Months,  or  until 
or  till  pay-  *  he  have  paid  to  fuch  lawful  Owner,  or  to  the 
ment  of  treble  Perfon  authorized  to  receive  the  fame,  treble 
value.  the  Value  of  the  Goods  fo  unlawfully  offered 
to  Sale. 

Perfon s  who  By  SeSl.  5.  In  cafe  any  Perfon  not  employ- 
ihall  fave  and  ed  by  the  Mafter,  Mariners  or  Owners,  of 

Vefnany  °dier  Perfon s  lawfully  authorized,  in  the  Sal- 

Goods' Tnto  vaSe  of  znY  ShiP>  or  the  Cargo  or  Provifiort 

thereof, 
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thereof,  in  the  Abfence  of  Perfons  fo  em-  Port,  &c.  for 
ployed  or  authorized,  fave  any  fuch  Ship  or  tlie  Benefit^ot 

Effefts,  and  caufe  the  fame  to  be  carried,  aj^No- 
for  the  Benefit  of  the  Owners,  into  any  Port,  tice  Thereof; 
or  to  any  near  adjoining  Cuftom-Houfe,  or 
other  Place  of  fafe  Cuftody,  giving  No¬ 
tice  to  fome  Juftice  of  Peace,  Magillrate,  or 
Cuftom-Houfe  or  Excile  Officer,  or  difcover  or  who  fhail 
to  any  fuch  Magiftrate  or  Officer,  where  any  difcover 

fuch  Effefts  are  wrongfully  bought,  fold,  or  Goo^are 
concealed,  fuch  Perfon  fhail  be  entitled  to  a  concealed, 
reafonable  Reward,  to  be  paid  by  the  Mafi  intltled  to  the 
ters  or  Owners  of  fuch  Veflels  or  Goods,  and  Revvard: 
to  be  adjufted  in  cafe  of  Difagreement,  in  And  the 
like  Manner  as  the  Salvage  is  to  be  adjufted  Quantum  In 
and  paid  by  12  Ann.  Stat .  2.  cap.  18.  or  in  calcjof  Bif- 
the  manner  herein  after  prefcribed.  adjufted 

according  to  12  Ann .  St.  2.  c.  18. 


By  Seft.  6.  For  the  better  afeertaining  the  where  any 
Salvage  to  be  paid  in  purfuance  of  this  Aft, 

-and  the  Aft  before-mentioned,  and  for  put-  branded,  ° 
ting  them  in  Execution,  the  Juftice  of  the  public  Notice 
Peace,  Mayor,  Bailiff,  Colleftor  of  the  Cuf-  to  be  given 
toms,  or  chief  Conftable,  neareft  to  the  Place 
where  any  Ship  or  Goods  be  ftranded  or  caft  ^ice^and* 
away,  fhail  forthwith  give  public  Notice  for  Magiftrates, 
a  Meeting  to  be  held  as  foon  as  poffible  of  Sc c.  who  are 
the  Sheriff  or  his  Deputy,  the  Juftices  of  the  ]°  “J1  fav; 
Peace,  Mayors,  or  other  chief  Magiftrates  of  GoodV 
Towns  Corporate,  Coroners,  and  Commif-  &c. 

•fioners  of  the  Land-Tax,  or  any  five  or  more 
of  them,  who  are  to  give  Aid  in  the  Execu¬ 
tion  of  this  and  the  faid  former  Aft,  and  to 
employ  proper  Perfons  for  the  faving  of 
Ships  in  Diftrefs,  and  fuch  Ships  and  Effects 
as  be'ftranded  or  caft  away-,  and  alfo  to  exa-  and  to  adjuft 
mine  Perfons  upon  Oath  concerning  the  fame, thc  Salvage. 
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or  the  Salvage  thereof,  and  to  adjuft  the 
Quantum  of  fuch  Salvage,  and  diftribute  the 
lame  among  the  Perfons  concerned  in  fuch 
4s  aP/y  al-  Salvage,  in  cafe  of  Difagreement ;  and  every 

!0h^Anend-i}lch.lheriffv JvOice  of  Peace,  Mayor,  chief 
ance.  Magi  it  rate,  Coroner,  Lord  ot  a  Manor,  Un¬ 

der-Sheriff,  or  Commiffioner  of  the  Land- 
Tax,  afting  at  fuch  Meeting,  (hall  be  paid 
4  s.  a  Day  for  his  Expences  out  of  the  Eft  efts 
faved. 

If  the  Salvage  By  SeH.  j.  If  the  Charges  and  Rewards 

,  theT S  of for  SalvaSe’  directed  to  be  paid  by  1 2  Ann. 
the  Cuitoms  ^taL  2-  cap.  \  8.  and  by  this  Aft,  be  not 
may  raife  the  paid,  or  fufficient  Security  given  for  the  fame, 
*  within  forty  Days,  it  (hall  be  lawful  for  the 

the Veffelor  °fficer  of  the  Cuftoms  concerned  in  fuch 
Cargo ;  Salvage,  to  borrow  Money  fufficient  to  pay 
which  may  fuch  Charges  and  Rewards,  or  any  part  there - 
be  redeemed,  0f  then  unpaid  or  not  fecured,  upon  one  or 

ment  If7'  m0re  Bills  °f  Sale’  Under  his  Hand  and  Seal, 
Principal  and  the  Ship  or  Cargo  faved,  or  fuch  part 

Interelt.  thereof  as  is  fufficient,  redeemable  upon  Pay¬ 
ment  of  the  Sum  fo  borrowed,  and  Intereft 
after  the  Rate  of  Four  per  Cent .  per  Annum. 
Where  Oath  By  Sett.  8.  3f  Oath  be  made  before  any 

of  Plunderer  Magiftrate  lawfully  impowered  to  take  the 
Theft,  or  of  lame,  of  anY  fuch  Plunder  or  Theft,  and  the 
breaking  a  Examination  in  Writing  thereupon  taken,  be 
Ship,  con-  delivered  to  the  Clerk  of  the  Peace  of  the 

St  • 2. 2  County  or  Eivifion  wherein  fuch  Fad  is 
c/i8.  And  committed,  or  to  his  Deputy  •,  or  if  Oath  be 
theExamina-  made  before  any  fuch  Magiftrate  of  the  break- 
tion  ftiall  be  jng  any  Ship,  contrary  to  the  12  Ann.  St  at.  2. 

tte1  clerk  Of  caPm  l^'  anc^  t*ie  Examination  in  Writing 
of  the  Peace,  thereupon  taken,  be  delivered  to  fuch  Clerk 
he  is  to  pro-  of  the  Peace,  or  his  Deputy  *,  fuch  Clerk  of 
fecute  the  the  Peace  ffiall  caufe  the  Offender  to  be  pro- 
o fender ;  fCCuted  for  the  fame,  either  in  the  County 

where 
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where  the  Fad  is  committed,  or  in  any 
County  next  adjoining ;  in  which  adjoining 
County  any  Indictment  may  be  laid  by  any 
other  Profecutor  *  and  if  the  Fad  be  com¬ 
mitted  in  Wales,  then  the  Profecution  fhall 
be  carried  on  in  the  next  adjoining  EngUjh 
County  ;  and  the  Charges  of  fuch  Profccu- 
tions  by  the  Clerk  of  the  Peace  fhall  be  paid 
by  the  Treafurer  of  the  County  or  Divifion 
where  the  Fad  is  committed,  tc  Rich  Amount, 
as  the  Ju Rices  of  the  Peace  in  their  SeRions 
order  ;  and  if  fuch  Clerk  of  the  Peace  negled 
to  carry  on  fuch  Profecution,  he  fhall  forfeit 
100  /.  for  every  fuch  Offence,  to  any  Perfon 
who  fhall  fue  for  the  fame  by  Adion  of  Debt, 
fcfr.  in  any  Court  of  Record  at  Weftminfter  \ 
in  which  no  Effoin,  &c.  fhall  be  allowed. 

By  Seft.  9.  The  Commiffioners  of  the  Land 
Tax,  the  Deputy  Sheriff,  the  Coroner,  and 
the  Officers  of  Excife  in  each  County,  Riding, 
and  Divifion,  fhall  be  the  proper  Officers  for 
putting  in  Execution  this  Ad,  and  1  2  Ann . 
St.  2.  cap .  18.  with  thole  therein  named  for 
that  Purpofe. 

By  Sett.  10.  The  Lord  Warden  of  the 
Cinque  Ports,  and  the  Lieutenant  of  Dover 
Cajlle ,  and  the  Deputy  Warden  of  the  Cinque 
Ports,  and  the  Judge  official,  and  Commiffary 
of  the  Court  of  Admiralty  of  the  Cinque  Ports, 
two  ancient  Towns,  and  the  Members  there¬ 
of,  and  every  of  them,  and  every  other  Per¬ 
fon  appointed  by  the  Lord  Warden  of  the 
Cinque  Ports,  purfuant  to  3  Geo.  cap .  13. 
fhall  be  the  Perfons  to  put  in  Execution, 
within  the  Jurifdidion  of  the  Cinque  Ports, 
two  ancient  Towns  and  their  Members,  all 
the  Powers  given  by  this  Ad,  and  the  12  Ann * 
St.  2.  cap.  18.  and  the  4  Geo .  cap.  12. 

You  I.  D  d  Bjr 
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and  the 
Charges  to  be 
paid  by  the 
Treafurer  of 
the  County. 

Clerk  of  the 
Peace  ne¬ 
glecting  to 
profecute, 
forfeits  too  L 


Officers  for 
putting  this 
and  12  Ann. 
67.  2.  c.  1 8.  in 
Locution. 


Officers  for 
putting  tills 
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within  the  Li¬ 
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m 
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Perfons  con¬ 
victed  of  af- 
faulting  any 
Magiftrate, 
or  Officer, &c. 
in  theSalvap-e 

O 

of  any  Veffel 
or  Goods,  to 
be  tranfport- 
ed  for  feven 
Years. 


Juft  ices  in  the 
Abfence  of 
the  Sheriff 
may  take  a 
fufficient 
Force  to  re- 
prefs  Vio¬ 
lence,  &c. 
Perfons  im- 
powered  to 
give  Orders, 
where  any 
fhall  be  af- 
fembled  in 
cafe  of  a  Ship¬ 
wreck,  &c. 
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By  Sett.  ii.  If  any  Sheriff,  or  his  Deputy, 
Juftice  of  Peace,  Mayor,  or  other  Magiltrate, 
Lord  of  a  Manor,  Commiflioner  of  the  Land- 
Tax,  Chief  Conftable,  or  Petty  Conftable, 
or  other  Peace  Officer,  or  any  Cuftom-houfe 
or  Excife  Officer,  or  other  Perfon  lawfully 
authorized,  be  aftaulted,  beaten,  and  wounded, 
for  the  Exercife  of  his  Duty,  in  the  Salvage 
of  any  Ship  in  Diftrefs,  or  of  any  Ship  or 
Goods  ftranded,  wrecked,  or  caft  on  Shore, 
or  lying  under  Water,  in  any  of  his  Majefty’s 
Dominions,  any  Perfon  fo  affaulting,  beating, 
and  wounding,  ffiall  upon  Conviftion,  by  In¬ 
dictment  at  the  Affizes,  or  General  Goal  De¬ 
livery,  or  at  the  General  or  Quarter  Seffions 
for  the  County  or  Divifion  where  fuch  Offence 
is  committed,  be  tranfported  for  feven  Years 
to  fome  of  his  Majefty’s  Colonies  in  America , 
and  be  fubjeft  to  fuch  Punifhment,  in  cafe  of 
Return  before  that  Time,  as  other  Perfons 
under  Sentence  of  Tranfportation. 

By  Se5l.  12.  It  fhall  be  lawful  for  any  Juf¬ 
tice  of  Peace,  in  cafe  of  Need,  and  in  the 
Abfence  of  the  High  Sheriff,  to  take  fufficient 
Power  of  the  County,  to  reprefs  all  unjuft 
Violence,  and  to  enforce  the  Execution  of 
this  Aft. 

By  Sett.  13.  All  Perfons  fo  affembled  to 
fave  any  Ship  or  Goods  fhall  conform  in  the 
ftrft  Place  to  the  Orders  of  the  Mailer  or 
other  Officers  or  Owners,  or  other  Perlons 
employed  by  them  ;  and  for  want  of  their 
Prefence  or  Directions,  to  the  Orders  of  the 
Perfons  authorized  by  this  Aft,  or  12  Ann . 
67.  2.  cap.  18.  in  the  following  Subordination, 
as  any  of  them  happen  to  be  prefent,  viz . 
in  the  lirft  Place,  to  the  Orders  of  any  Officer 

of 


1 
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of  the  Cuftoms,  then  of  any  Officer  of  the 
Excife,  then  of  the  Sheriff  or  his  Deputy, 
then  of  any  Juftice  of  Peace,  then  of  the 
Mayor  or  Chief  Magiftrate  of  any  Corpora¬ 
tion,  then  of  the  Coroner,  then  of  any  Com- 
miffioners  of  the  Land-Tax,  then  of  any 
Chief  Conftable,  then  of  any  Petty  Confta- 
ble,  or  other  Peace  Officer :  And  any  Per-  Perfons  a&- 
fon  afting  wilfully  contrary  to  fuch  Orders,  ing  contrary 
ffiall  forfeit  any  Sum  not  exceeding  5  /.  to  1°  ?.rder?> 
be  levied  by  Warrant  of  one  J  uftice  of  Peace  ;  °r  eU  5 
and  in  cafe  of  Non-payment,  the  Offender  ffiall 
be  committed  to  the  Houfe  of  Correftion,  for 
any  Time  not  exceeding  three  Months. 

By  Seft.  14.  This  Aft  ffiall  not  prejudice  Rights  of  the 
his  Majefty,  or  any  Grantee  of  the  Crown,  Crown,  &c. 
or  any  Lord  of  Manor,  or  other  Perfon  in  rekrred. 
any  Right  to  any  Wreck,  or  Goods  which 
are  Flotfam ,  Jetfam ,  or  Lagan. 

By  Seft.  15.  The  Officer  of  the  Cuftoms,  Examination 
who  afts  in  the  preferving  of  any  Ship  inon°athtobe 
Diftrefs,  or  the  Cargo,  ffiall,  as  loon  as  may  °fthe 
be,  caufe  all  Perfons  belonging  to  the  faid  Cargo  and  ^ 
Ship,  and  others  who  can  give  any  Account  Owners,  &c. 
thereof,  or  of  the  Cargo,  to  be  examined 
upon  Oath  before  fome  Juftice  of  the  Peace, 
as  to  the  Name  or  Defcription  of  the  Ship, 
and  the  Names  of  the  Mafter  or  Chief  Officer 
and  Owners  thereof,  and  of  the  Cargo,  and 
of  the  Ports  from  or  to  which  the  faid  Ship 
was  bound,  and  the  Occafion  of  the  faid 
Ship’s  Diftrefs  ;  which  Examination  the  faid  And  Copy  to 
Juftices  are  to  take  in  Writing-,  and  they  be  tranfmit- 
ffiall  deliver  a  Copy  thereof,  together  with  a  teJ  totheSe- 

Copy  of  the  Account  of  the  Goods,  to  the  AdmirakC' 
faid  Officer  ot  the  Cuftoms  ;  who  ffiall  forth-  and  publidi- 
with  tranfmit  the  fame  to  the  Secretary  ofedintheGa- 

the  zette* 
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the  Admiralty;  who  lhall  publifh  in  the 
next  London  Gazette,  fo  much  thereof  as  is 
'neceffary  for  the  Information  of  Perfons 
interelted. 

By  Sett.  1 6.  The  12  Ann.  St.  2.  cap.  18. 
The  Atfs  i2  and  the  4  Geo.  cap.  12.  fhall  remain  in  Force, 
f  ,  five  only  fo  far  as  the  fame  are  altered  by 

(  ,,  this  Aft. 

b  wh»-'.-e  not  altered  by  this  Adi. 

b  t  4  By  Sett.  1 8  Nothing  in  this  Aft  fliali  ex- 

to  •Ji.miUfUi*  tend  to  Scotland. 


END  of  the  FIRST  VOLUME. 


